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A-l  Filed  Apr  30  1948 

Notice  of  Appeal. 

Kentucky  Broadcasting  Corporation,  Inc.,  licensee  of 
Station  WINN,  Louisville,  Kentucky,  says  that  it  is  ag¬ 
grieved  and  its  interests  are  adversely  affected  by  a  decision 
of  the  Federal  Communications  Commission  rendered  Oc¬ 
tober  21, 1947,  and  publicly  released  October  24, 1947,  grant¬ 
ing  an  application  of  Mid- America  Broadcasting  Corpora¬ 
tion  for  a  new  standard  broadcast  station  at  Louisville, 
Kentucky,  to  be  operated  on  the  frequency  1080  kilocycles 
with  one  kilowatt  power  night  and  five  kilowatts  power  day, 
and  denying  its  mutually  exclusive  application  for  change 
of  frequency  from  1240  kilocycles  to  1080  kilocycles,  and  for 
increase  in  power  from  250  watts  to  one  kilowatt  night  and 
five  kilowatts  day  and  to  change  of  location  of  transmitter 
site.  Petitions  for  rehearing  and  oral  argument  with  re¬ 
spect  to  the  above  decision  were  filed  pursuant  to  Sections 
405  and  409(a)  and  denied  by  the  Commission  by  Memoran¬ 
dum  Opionion  and  Order  on  April  9,  1948,  which  was  pub¬ 
licly  released  on  April  12,  1948.  Kentucky  Broadcasting 
Corporation,  Inc.,  as  appellant  herein,  now  gives  notice  of 
its  appeal  from  said  decision  and  orders  of  the  Commission 
pursuant  to  Section  402(b)  of  the  Communications  Act  of 
1934,  as  amended. 

Statement  of  the  Proceedings 

The  applications  of  appellant  and  Mid-America  Broad¬ 
casting  Corporation  (hereinafter  referred  to  as  Mid- Amer¬ 
ica)  were  heard  in  a  consolidated  proceeding  on  April  22 
through  April  25,  1946.  On  January  15,  1947,  the 
A-2  Commission  adopted  a  Proposed  Decision  looking  to 
a  grant  of  the  application  of  Mid  America  and  to  a 
denial  of  that  of  appellant :  Exceptions  were  filed  by  appel¬ 
lant  and  oral  argument  thereon  was  held  before  the  Com¬ 
mission  on  April  24,  1947.  On  May  5,  1947,  in  accordance 
with  the  direction  of  the  Commission,  the  parties  submitted 
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briefs  with  respect  to  the  issues  of  the  proceeding.  On 
October  24,  1947,  the  Commission  released  its  Final  Deci¬ 
sion,  granting  Mid- America ’s  application  and  denying  that 
of  appellant.  (Annex  1) 

On  November  13,  1947,  appellant  filed  a  Petition  for  Re¬ 
hearing  pursuant  to  the  provisions  of  Section  405  of  the 
Act  requesting  that  the  matter  be  reheard  and  that  the 
record  be  reopened  for  the  purpose  of  submitting  newly 
discovered  evidence  concerning  the  character  and  legal 
qualifications  of  Mid-America  and  for  the  purpose  of  sub¬ 
mitting  new  and  additional  evidence  concerning  (1)  Mid- 
America’s  intention  to  affiliate  with  the  network  serving 
appellant,  (2)  the  effect  of  such  network  affiliation,  together 
with  the  effect  of  the  granting  of  two  new  stations  in  Louis¬ 
ville,  upon  Mid- America’s  ability  to  carry  out  its  proposed 
local  program  service,  and  (3)  the  improvements  in  appel¬ 
lant’s  present  program  service,  as  well  as  the  conditions 
which  would  exist  in  the  event  it  lost  its  network  affiliation 
to  Mid- America. 

On  November  13,  1947,  appellant  also  filed,  pursuant  to 
Sections  405  and  409(a)  of  the  Act,  a  Request  for  Oral  Ar¬ 
gument  before  the  Commission  en  banc  or  a  duly  authorized 
quorum  thereof  on  the  grounds  that  the  decision  in  the  pro¬ 
ceedings  on  the  Petition  for  Rehearing  should  be  rendered 
by  a  quorum  of  the  Commission  having  heard  argument. 
On  December  31,  1947,  appellant  filed  a  Supplemental  Re¬ 
quest  for  Oral  Argument  on  the  ground  that  the  decision 
of  October  24,  1947,  was  rendered  by  only  three  qualified 
Commissioners,  constituting  less  than  a  quorum.  On  April 
12, 1948,  the  Commission  released  its  Memorandum  Opinion 
and  Order  denying  appellant’s  petition  for  rehearing  and 
its  petition  and  supplemental  petition  for  oral  argument. 
(Annex  2) 

A-3  Statement  of  Reasons  for  Appeal 

1.  The  Commission  erred  and  was  arbitrary  and  capri¬ 
cious  in  denying  appellant’s  Request  and  its  Supplemental 
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Request  for  Oral  Argument  before  the  Commission  en  banc 
or  a  qualified  quorum  thereof  since  such  action  denies  ap¬ 
pellant  the  full  and  fair  hearing  by  a  qualified  quorum  of 
the  Commission  to  which  it  is  entitled  under  the  Communi¬ 
cations  Act  of  1934,  as  amended. 

2J  The  Commission  erred  in  denying  appellant’s  Petition 
for  Rehearing  and  in  failing  to  grant  a  further  hearing  for 
the  purpose  of  considering  the  new  facts  and  circumstances 
brought  to  the  Commission’s  attention  by  said  Petition  for 
Rehearing. 

3.  The  Commission  erred  and  was  arbitrary  and  capri¬ 
cious  in  concluding  that  “Mid- America  will  offer  a  program 
service  better  designed  to  meet  the  needs  and  desires  of  the 
population  to  be  served  than  will  Kentucky  Broadcasting” 
since  such  conclusion  is  contrary  to  and  unsupported  by 
record  evidence  and  is  not  predicated  upon  any  finding  of 
basic  fact  as  to  the  “needs  and  desires  of  the  population 
to  be  served”. 

4.  The  Commission’s  conclusion  that  “there  is  not  pres¬ 
ent  here  the  clear  cut  distinction  between  a  newcomer  and 
an  existing  station  with  a  long  record  of  service  to  the  com¬ 
munity”  is  arbitrary  and  capricious  in  the  absence  of  any 
finding  that  the  public  interest,  convenience  and  necessity 
had  not  been  served  by  appellant ’s  operation  of  its  station 
in  the  past  and  in  view  of  the  uncontradicted  record  evi¬ 
dence  requiring  a  finding  to  the  contrary. 

5.  The  Commission  erred  and  was  arbitrary  and  capri¬ 
cious  in  denying  appellant’s  application  and  granting  that  * 
of  Mid  America  on  the  ground  that  the  latter  application 
would  provide  an  “additional  service”  to  the  City  of  Louis¬ 
ville  as  distinguished  from  an  improvement  and  extension 
of  service  by  appellant  in  the  absence  of  any  finding  or  any 
evidence  upon  which  a  finding  could  be  predicated  that  there 
exists  a  need  for  additional  service  rather  than  for  improve¬ 
ment  and  extension  of  appellant’s  service. 

A-4  6.  The  Commission  erred,  was  arbitrary  and  ca¬ 

pricious  and  abused  its  administrative  discretion  in 
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denying  appellant’s  application  for  improvement  of  facili¬ 
ties  in  favor  of  an  application  for  a  new  station  since  such 
action  denies  to  appellant  that  uniform  and  proper  consid¬ 
eration  of  its  application  heretofore  established  for  other 
applicants  by  the  Commission  and  ignores  the  Commission’s 
uniformly-administered  rule  of  interpretation  under  which 
existing  stations  seeking  to  improve  their  facilities  have 
been  preferred  over  applicants  for  new  stations. 

7.  The  Commission  erred  and  was  arbitrary  and  capri¬ 
cious  in  employing  the  criterion  of  past  performance  in 
determining  the  nature  of  appellant’s  prospective  opera¬ 
tions  in  a  comparative  and  competitive  proceeding  with  an 
applicant  for  a  new  station  whose  program  proposals  were 
based  merely  on  promises  of  future  performance. 

8.  The  Commission  erred  and  was  arbitrary  and  capri¬ 
cious  in  concluding  that  the  application  of  Mid-America 
should  be  preferred  to  that  of  appellant  on  the  ground  that 
the  former  proposed  to  render  a  “local”  program  service, 
and  in  failing  to  find  and  conclude  in  accordance  with  the 
record  evidence  that  Mid- America  would  be  unable  to  ren¬ 
der  its  so-called  proposed  local  program  service  due  to  its 
proposed  network  affiliation  and  its  lack  of  knowledge  of 
talent  sources  and  of  the  needs  and  desires  of  listeners  in 
the  Louisville  area. 

9.  The  Commission’s  conclusion  that  the  application  of 
Mid-America  should  be  preferred  to  that  of  applicant  on 
the  ground  of  proposed  local  program  service  is  erroneous 
and  arbitrary  and  capricious  in  the  absence  of  any  consid¬ 
eration  of  appellant’s  ability  to  render  a  greater  amount  of 
local  program  service  than  Mid-America  upon  the  loss  of 
its  network  affiliation  to  the  latter. 

10.  The  Commission’s  conclusion  that  the  establishment 
of  two  new  daytime  stations  in  Louisville  subsequent  to  the 
hearing  on  the  applications  involved  in  this  proceeding  will 
not  affect  Mid- America’s  ability  to  fulfill  its  program  prom¬ 
ises  nor  the  need  of  the  community  for  such  local  pro- 

A-5  grams  is  arbitrary  and  capricious  since  it  is  based  on 
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the  bare  finding  that  Louisville  is  a  city  with  a  popu¬ 
lation  of  319,077  and  is  not  supported  by  record  evidence. 

11.  The  Commission  erred  in  concluding  that  the  programs 
to  be  offered  by  Mid-America  will  better  serve  the  people  of 
Louisville  and  its  environs  than  will  the  proposed  programs 
of  appellant  and  in  failing  to  find  and  conclude :  That  appel¬ 
lant  has  carried  and  proposes  to  carry  a  higher  percentage 
of  educational,  religious,  agricultural,  civic  and  news  pro¬ 
grams  than  Mid- America ;  that  it  has  been  and  will  continue 
to  bb  the  policy  of  appellant  to  make  its  facilities  available 
for  the  discussion  of  public  controversial  issues,  to  carry 
local  live,  sustaining  and  other  programs  of  similar  nature 
duritig  morning,  afternoon  and  evening  periods  of  the 
broadcast  day ;  and  that  it  has  been  and  will  continue  to  be 
the  policy  of  the  station  to  keep  enough  sustaining  time 
available  to  take  care  of  public  service  programs  and  main¬ 
tain  program  balance. 

12.  The  Commission’s  conclusion  that  the  public  interest, 
convenience  and  necessity  would  be  better  served  by  the 
granting  of  the  application  of  Mid- America  and  that  such 
application  should  be  granted  and  the  application  of  appel¬ 
lant  be  denied  is  contrary  to  law  and  in  law  is  arbitrary  and 
capricious. 

13.  The  Commission’s  Decision  and  Memorandum  Opin¬ 
ion  and  Order  denying  appellant  the  uniform  consideration 
of  its  application  afforded  other  applicants  under  the  Com¬ 
mission ’s  established  rule  of  interpretation  by  means  of 
which  local  residents  are  preferred  in  the  consideration  of 
competitive  applications,  is  arbitrary  and  capricious  and 
an  abuse  of  administrative  discretion. 

14.  The  Commission  erred  in  failing  to  consider  the  de¬ 
gree  of  integration  of  ownership  and  operation  involved  in 
the  two  competitive  applications  and  in  failing  to  prefer 
appellant  by  reason  of  its  greater  degree  of  such  integra¬ 
tion,  as  required  by  its  established  and  uniformly-admin¬ 
istered  rule  of  interpretation. 
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15.  The  Commission  erred  in  refusing  to  modify  and 
change  its  proposed  decision  in  the  manner  requested  by 
appellant  in  its  exceptions  thereto. 

A-6  Relief  Requested 

Wherefore,  The  appellant  prays  that  the  Court  enter  its 
order  reversing  and  setting  aside  the  action  of  the  Commis¬ 
sion  and  remanding  the  case  to  the  Federal  Communica¬ 
tions  Commission  for  proceedings  consistent  with  law. 

Kentucky  Broadcasting  Corporation,  Inc. 

LoUCKS  &  ScHARFELD, 

Its  Attorneys . 

By  Philip  G.  Loucks 
Joseph  F.  Zias 
Verne  R.  Young 

April  30,  1948. 

752  National  Press  Building 
Washington  4,  D.  C. 

NOTICE  TO  THE  FEDERAL  COMMUNICATIONS 

COMMISSION 

Please  take  notice  that  the  foregoing  “Notice  of  Appeal” 
and  “Statement  of  Reasons  for  Appeal”  will  be  filed  forth¬ 
with  in  the  United  States  Court  of  Appeals  for  the  District 
of  Columbia. 

Verne  R.  Young 

•  •**#*#**# 

A-30  Filed  May  17  1948 

Notice  of  Intention  to  Intervene  and  Statement  Showing 
Nature  of  Interest  of  Intervener. 

I. 

Notice  of  Intervention. 

Mid-America  Broadcasting  Corporation,  Louisville,  Ken¬ 
tucky,  states  that  it  would  be  aggrieved  and  its  interests 
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would  be  adversely  affected  by  a  reversal  or  modification  of 
the  decision  of  the  Federal  Communications  Commission  of 
October  21,  1947,  granting  the  application  of  Mid- America 
Broadcasting  Corporation  for  a  new  standard  broadcast 
station  in  Louisville,  Kentucky,  which  decision  is  the  subject 
matter  of  the  appeal  in  this  case  by  Kentucky  Broadcasting 
Corporation,  Inc. 

Wherefore,  pursuant  to  Section  402(d)  of  the  Communi¬ 
cations  Act  of  1934,  as  amended,  intervener  gives  notice  of 
its  intention  to  intervene  in  the  above-entitled  proceeding. 

H. 

Statement  of  Interest  of  Intervener. 

This  proceeding  involves  the  application  of  Mid- America 
Broadcasting  Corporation  for  a  new  standard  broadcast 
station  at  Louisville,  Kentucky,  to  operate  on  1080  kc  with 
1000  watts  power  night  and  5000  watts  power  day, 
A-31  and  the  application  of  Kentucky  Broadcasting  Cor¬ 
poration,  Inc.,  licensee  of  Station  WINN,  Louisville, 
Kentucky*,  for  a  change  of  frequency  from  1240  kc  to  1080 
kc,  and  increase  of  power  from  250  watts,  unlimited  time,  to 
1000  watts  night  and  5000  watts  day. 

The  applications  were  heard  in  a  consolidated  proceeding 
during  April,  1946.  On  January  15,  1947,  the  Commission 
adopted  a  Proposed  Decision  looking  to  a  grant  of  the  appli¬ 
cation  of  Mid- America  and  denial  of  that  of  WINN.  Ex¬ 
ceptions  were  filed  by  WINN  and  oral  argument  thereon 
was  held  before  the  Commission  on  April  24, 1947.  On  May 
5, 1947,  in  accordance  with  the  direction  of  the  Commission, 
the  parties  submitted  briefs  covering  the  issues  of  the  pro¬ 
ceeding.  On  October  21,  1947,  the  Commission  adopted  its 
final  decision,  granting  Mid- America’s  application  and  de¬ 
nying  that  of  WINN.  Thereafter,  on  November  13,  1947, 
WINN  filed  a  petition  for  rehearing  pursuant  to  the  provi¬ 
sions  of  Section  405  of  the  Act  and,  at  the  same  time,  also 
filed  a  request  for  oral  argument  before  the  Commission 
en  banc.  On  December  31, 1947,  a  supplemental  request  for 
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oral  argument  was  filed  by  WINN.  On  April  9,  1948,  the 
Commission  adopted  its  Memorandum  Opinion  and  Order 
denying  WINN’s  petition  for  rehearing  and  its  petition  and 
supplemental  petition  for  oral  argument.  On  April  30, 
194S,  WINN  filed  a  notice  of  appeal  in  this  Court. 

Intervener  would  be  aggrieved  and  adversely  affected  if 
this  Court  should  reverse  or  modify  the  Commission’s  deci¬ 
sion  granting  its  application,  since  such  reversal  or  modi¬ 
fication  possibly  might  result  in  the  permit  being 
A-32  modified,  set  aside  or  cancelled  by  the  Commission. 

Respectfully  submitted, 

Mid-America  Broadcasting  Corporation 
By  /s/  Andrew  G.  Haley 
Andrew  G.  Haley 
/s/  James  A.  McKenna,  Jr. 

James  A.  McKenna,  Jr. 

Second  Floor — Duryea  Building 
1101  Connecticut  Avenue,  N.W. 
Washington  6,  D.  C. 

May  17,  1948  Its  Attorneys . 

•  •••*•••#* 

2  File  No.  B2-P-2760 

Call  letters  New 

UNITED  STATES  OF  AMERICA 
FEDERAL  COMMUNICATIONS  COMMISSION 

Application  for  Standard  Broadcast  Station  Construction 
Permit  or  Modification  Thereof. 

•  ••••••••• 

To  the  Federal  Communications  Commission : 

1.  Name  of  applicant 1  Mid- America  Broadcasting  Cor¬ 
poration. 

l  If  a  corporation,  state  exact  corporate  name ;  if  a  partnership,  state  the 
names  of  all  partners,  and  the  name  under  which  the  partnership  does  busi¬ 
ness;  if  an  unincorporated  association,  state  the  name  of  an  executive  officer, 
the  office  held  by  him,  and  the  name  of  the  association. 
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2.  Post-office  address :  State  Kentucky  City  Louisville 
Street  and  number  234  Starks  Building 

13  19.  The  class,  frequency,  power,  and  hours  of  op¬ 

eration  requested  for  the  proposed  station  are  as 
follows : 

(a)  Class  II 

(b)  Frequency  1040*  kilocycles. 

*  The  applicant  hereby  agrees  to  be  reallocated  to  1080 
kilocycles  pursuant  to  the  North  American  Regional  Agree¬ 
ment  if  and  when  the  Commission  orders  the  reallocation. 

(c)  Power  (night)  1,000  watts. 

(d)  Povrer  (day)  5,000  watts. 

(e)  Hours  of  operation: 

(1)  Unlimited  Yes 

(2)  Daytime  only . 

(3)  Limited . 

(4)  Sharing  with  (specify  stations)  . 

(5)  Other  (specify) . 

(f)  State  number  of  hours  per  day  proposed  station  will 
operate  18  hours 

20.  (a)  Does  applicant  request  the  assignment  of  all  or 
any  part  of  the  facilities  (i.e.,  frequency,  power,  and/or 
hours  of  operation)  now  assigned  to  any  other  station  or 
stations?  No 

(b)  If  so,  specify  the  station  or  stations  and  state  ac¬ 
curately  the  facilities  requested  to  be  withdrawn  therefrom 
Not  Applicable. 

•  •#••••••• 

19  Dated  this . day  of  February,  1940 

Mid-America  Broadcasting  Corporation 
By  Milton  S.  Trost, 

Vice  President. 

(Be  sure  all  necessary  information  is  furnished  and  all 
questions  are  fully  answered.  If  any  portions  of  the  appli- 
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cation  are  not  applicable,  specifically  so  state,  and  show 
reasons  therefor.  Defective  applications  may  be  returned 
without  consideration — Sec.  1.72,  Rules  of  Practice  and 
Procedure) 


District  of  Columbia,  ss: 

Milton  S.  Trost,  being  duly  sworn  upon  his  oath  (affirmed 
according  to  law)  deposes  and  says  that  he  is  the  Vice 
President  of  the  above-named  applicant,  and  that  the  facts 
stated  in  the  foregoing  application  and  all  exhibits  attached 
thereto  are  true  of  his  own  knowledge,  except  as  to  such 
statements  as  are  therein  stated  on  information  and  belief, 
and  as  to  such  statements  he  believes  them  to  be  true.  (See 
Sec.  1.121,  Rules  of  Practice  and  Procedure). 

Milton  S.  Trost, 

Affiant . 

Subscribed  and  sworn  to  before  me  this  13th  day  of  Feb¬ 
ruary,  1940. 

Pansy  E.  Wiltshire, 

[seal]  'Notary  Public. 

My  Commission  Expires  November  17,  1940. 

•  ••••••••• 
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Exhibit  No.  20, 


INFORMATION  REQUIRED  BY 
SECTION  9  (g)  OF  THE  APPLICATION 


Mid-America  Broadcasting  Corporation 

NUMBER  AND  CLASS 
OF  SHARES  AND  PER¬ 
CENTAGE  OF  ISSUED 
STOCK  OWNED  OB 

NAME  RESIDENCE  CONTROLLED 


Edward  L.  Altshcler,  Jr. 


James  F.  Brownlee, 


Henry  Fitzhugh,  Jr., 


Mary  Peabody  Fitzhugh, 


Willard  Johnson, 


Lawrence  Jones 


Emanual  Levi, 


Milton  S.  Trost, 


L.  T.  Smyser, 


Louisville,  Kentucky 


Louisville,  Kentucky 


Louisville,  Kentucky 


Louisville,  Kentucky 


Louisville,  Kentucky 


Louisville,  Kentucky 


Louisville,  Kentucky 


Louisville,  Kentucky 


Louisville,  Kentucky 


Preferred  stock  10% 
700  shares 

Common  stock  8% 
70  shares 

Preferred  stock  10% 
700  shares 

Common  stock  8% 
70  shares 

Preferred  stock  10% 
700  shares 

Common  stock  8% 
70  shares 

Preferred  stock  10% 
700  shares 

Common  stock  8% 
70  shares 

Preferred  stock  7-1/7% 
500  shares 

Common  stock  5-5/7% 
50  shares 

Preferred  stock  20% 
1400  shares 

Common  stock  16% 
140  shares 

Preferred  stock  20% 
1400  shares 

Common  stock  16% 
140  shares 

Preferred  stock  11-3/7% 
800  shares 

Common  stock  29-1/7% 
255  shares 

Preferred  stock  1-3/7% 
100  shares 

Common  stock  1-1/7% 
10  shares 
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468  BEFORE  THE 

FEDERAL  COMMUNICATIONS  COMMISSION 
WASHINGTON,  D.  C. 

Docket  No.  6040 
File  No.  B2-P-2760 

In  re  Application  of  Mid-America  Broadcasting  Corpora¬ 
tion  (New),  Louisville,  Kentucky,  For  Con¬ 
struction  Permit 

Order 

At  a  session  of  the  Federal  Communications  Commission 
held  at  its  offices  in  Washington,  D.  C.,  on  the  12th  day  of 
November,  1941 ; 

The  Commission  having  under  consideration  the  petition 
of  Mid- America  Broadcasting  Corporation  for  reconsidera¬ 
tion  and  grant  without  hearing  of  the  above-entitled  appli¬ 
cation  for  construction  permit;  and 

It  Appearing,  That  on  September  16,  1941,  the  Commis¬ 
sion  designated  the  above-entitled  application  for  hearing; 
and 

It  Appearing,  Upon  further  examination  of  the  applica¬ 
tion  in  the  light  of  additional  information  submitted  and 
representations  made  in  connection  therewith,  that  the 
granting  thereof  would  serve  public  interest,  convenience, 
and  necessity ; 

It  Is  Ordered,  That  the  petition  for  reconsideration  and 
grant  of  the  above-entitled  application  Be,  And  It  Is  Here¬ 
by,  Granted:  that  the  hearing  on  the  said  application  Be, 
And  It  Is  Hereby,  Cancelled:  and  that  the  application  of 
Mid-America  Broadcasting  Corporation  for  construction 
permit  Be,  And  It  Is  Hereby,  Granted. 

Federal  Communications  Commission, 

Wm.  P.  Massing, 

Acting  Secretary. 

•  ••••••••• 
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475  UNITED  STATES  OF  AMERICA 

FEDERAL  COMMUNICATIONS  COMMISSION 

Application  for  New  Standard  Broadcast  Station 
Construction  Permit.1 

•  *•***••** 

To  the  Federal  Communications  Commission 

1.  Name  of  applicant2:  Mid-America  Broadcasting  Cor¬ 
poration. 

2.  Post-office  address:  State,  Kentucky;  City,  Louisville. 

Street  and  number,  234  Starks  Building. 

#*•*•*•••• 

501  Facilities  Requested. 

16.  The  frequency,  power,  and  hours  of  operation  requested 
for  the  proposed  station  are  as  follows : 

(a)  Frequency,  1080  kilocycles. 

(b)  Power  (night),  1000  watts. 

(c)  Power  (day),  5000  watts. 

(d)  Hours  of  operation:  (Temporary  operation  is  re¬ 
quested  on  1  kw.  until  a  5  kw.  transmitter  is  avail¬ 
able.  Information  with  regard  to 

(1)  Unlimited,  X;  (2)  Daytime  only . 

(3)  Limited . ;  (4)  Sharing  with  (specify 

stations),  1  kw.  transmitter  answered  in  Para¬ 
graph  18,  and  in  Engineering  Exhibit;  (5) 

Other  (specify) . 

(e)  State  minimum  number  of  hours  per  day  pro¬ 
posed  station  will  operate,  On  file. 

17.  (a)  Does  applicant  request  the  assignment  of  all  or  any 

part  of  the  facilities  (i.e.,  frequency,  power,  and/or 

1  If  any  information  or  documents  which  are  already  on  file  with  the  Com¬ 
mission  are  required  to  be  filed  with  the  application,  proper  reference  thereto 
may  be  made  herein  in  lieu  of  refiling,  together  with  a  statement  that  there 
has  been  no  change  therein  since  date  of  filing  thereof. 

2  If  a  corporation,  state  exact  corporate  name ;  if  a  partnership,  state  the 
names  of  all  partners,  and  the  name  under  which  the  partnership  does  busi¬ 
ness;  if  an  unincorporated  association,  state  the  name  of  an  executive  officer, 
the  office  held  by  him,  and  the  name  of  the  association. 


15 


i 


hours  of  operation)  now  assigned  to  any  other  sta¬ 
tion  or  stations,  No. 

**•#•••••• 

511  33.  (c)  Has  any  correspondence  been  had,  or  have 

any  negotiations,  discussions,  or  understandings 
(oral  or  written)  been  entered  into  with  respect  to 
chain  or  network  programs?  Informal  conversa¬ 
tions  have  been  had  between  applicant  personnel 
and  personnel  of  Mutual  and  Blue  Networks,  but 
absolutely  no  understandings  for  network  service 
have  been  entered  into.  If  so,  attach  as  Exhibit 

. a  full  and  detailed  description  thereof  with 

copies  of  all  correspondence,  understandings,  and 
contracts. 

#****#•*•• 

515  41.  (A)  Applicant,  if  a  legal  entity  other  than  an 
individual  or  partnership,  states : 

(a)  That  the  making  of  this  application  is  authorized 
by  Resolution  of  the  Board  of  Directors,  adopted 
at  a  meeting  held  at  Louisville,  Kentucky  on  Octo¬ 
ber  19,  1944. 

•  ••••••••• 

516  42.  All  the  statements  made  in  the  application  and 
attached  exhibits  are  considered  material  repre¬ 
sentations,  and  all  the  exhibits  are  a  material  part 
hereof  and  are  incorporated  herein  as  if  set  out  in 
full  in  the  application. 

Dated  this . day  of  November,  1944. 

Mid- America  Broadcasting  Corporation, 
(name  op  applicant) 

By  Frank  H.  McIntosh, 
Secretary-Treasurer. 

•  ••••••••• 


i 
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Exhibit  IV. 

535  STOCKHOLDERS. 

Number  and  Class 
of  Shares  and  Per¬ 
centage  of  Issued 
Stock  Owned  or 


Name  4~  Business  Address 

Home  Address 

Controlled 

Edward  L.  Altsheler,  Jr. 

3205  Madelle  Avenue 

40 

3.6364% 

549  South  3rd 

Louisville,  Ky. 

Louisville,  Ky. 

James  F.  Brownlee 

4955  Glenbrook 

Ed.,  N.W. 

40 

3.6364% 

Columbia  Building 
Louisville,  Ky. 

Washington,  D. 

C. 

Citizens  Fidelity  Bank 

88 

8.0% 

and  Trust  Co. 

5th  &  Jefferson  Sts. 
Louisville,  Ky. 


Henry  Fitzhugh,  Jr. 

Alta  Vista  Road 

40 

3.6364% 

775  Starks  Bldg. 

Louisville  2,  Ky. 

Louisville  5,  Ky. 

Mary  Peabody  Fitzhugh 

Alta  Vista  Road 

Louisville  5,  Ky. 

40 

3.6364% 

Willard  G.  Johnson 
Consolidated  Vultee  Air- 

3201  Madelle  Avenue 
Louisville,  Ky. 

30 

2.7273% 

craft  Corp., 

Louisville,  Ky. 

Emanuel  Levi 

Louisville  Trust  Bldg. 
Louisville,  Ky. 

Crestwood,  Ky. 

80 

7.2727% 

Milton  S.  Trost 

2343  Village  Drive 

152 

13.8182% 

Starks  Bldg. 

Louisville,  Ky. 

Louisville  5,  Ky. 

536 

STOCKHOLDERS. 

William  Yeeneman 

1041  Alta  Vista  Road 

40 

3.6364% 

Columbia  Building 
Louisville,  Ky. 

Louisville,  Ky. 

Harvey  B.  Newins 

One  Beekman  Place 

137% 

12.5% 

RKO  Building 

1270  Sixth  Avenue 

New  York,  New  York 
Frank  H.  McIntosh 
Shoreham  Building 

New  York,  New  York 

47  W.  Lenox 

Chevy  Chase,  Md. 

137% 

12.5% 

Washington,  D.  C. 

Keith  Kiggins 

26  West  9th  Street 

137% 

12.5% 

30  Rockefeller  Plaza 

New  York,  N.  Y. 

New  York,  N.  Y. 

E.  R.  Plunkett 

149  Elderwood  Avenue 

68% 

6.25% 

271  North  Avenue 

New  Rochelle,  New  York 

Pelham,  N.  Y. 

Harold  J.  Plunkett 

271  North  Avenue 

New  Rochelle,  N.  Y. 

Hilltop  Place 

Rye,  New  York 

68% 

6.25% 

TOTAL  . 

. .  1,100 

100% 

*  See  Statement  and  Exhibit  Number. 
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Letter. 

639  January  25,  1945  ORIGINAL 

J.  R.  B. 

Mid- America  Broadcasting  Corporation 
Louisville,  Kentucky 

Re  Application  B2-P-2760 

Gentlemen : 

This  is  to  advise  you  that  consideration  of  the  above 
described  application  is  subject  to  policy  and  procedures 
announced  in  Public  notices  of  January  26,  1944,  January 
16, 1945,  and  J anuary  25, 1945,  copies  of  which  are  enclosed. 

In  this  connection  please  note  that  under  the  procedure 
established  by  the  Public  Notice  of  January  25,  1945,  appli¬ 
cations  filed  prior  to  January  26,  1945,  are  to  be  held  in 
status  quo  unless  the  applicant  by  petition  requests  con¬ 
sideration  under  the  present  policy  or  the  Commission  finds 
it  necessary  to  take  some  action  on  its  own  motion. 

T.  J.  Slowie, 

Secretary . 

•  *•••••••• 

Letter. 

643  ORIGINAL  DOCKETS 

Aug.  10,  1945 

Mr.  Milton  S.  Trost 
Starks  Building  Arcade 
Louisville,  Kentucky 

Dear  Mr.  Trost : 

I  have  received  your  letter  of  July  23,  1945,  with  refer¬ 
ence  to  the  application  of  the  Mid-American  Broadcasting 
Corporation  for  authority  to  construct  a  new  standard 
broadcast  station  in  Louisville,  Kentucky. 

As  you  are  aware,  this  application  (File  No.  B2-P-2760) 
was  granted  on  November  12,  1941,  but  subsequently  the 
construction  permit  was  surrendered  primarily  because  of 
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war  conditions.  On  November  16,  1944,  the  applicant  filed 
a  petition  to  reinstate  the  construction  permit  and  further 
action  on  this  matter  has  been  held  in  abeyance  in  accord¬ 
ance  with  the  procedure  adopted  by  the  Commission  on 
January  25,  1945.  However,  in  view  of  the  increasing 
availability  of  materials  and  manpower,  it  has  just  now  be¬ 
come  possible  for  the  Commission  to  examine  on  their  mer¬ 
its  all  applications  for  new  stations.  A  copy  of  the  Com¬ 
mission’s  Statement  of  Policy  of  August  7, 1945,  in  this  con¬ 
nection  is  enclosed  for  your  information.  Your  petition 
and  application  will,  of  course,  be  considered  in  the  light 
of  this  policy. 

If  you  have  any  further  inquiries,  please  do  not  hesitate 
to  write  again. 

Sincerely  yours, 

Paul  A.  Porter,  (F.  D.  M.) 

Chairman. 

Signed  for  above  by  C 
Enclosure  Mail  &  Filed  Aug  10  1945 

SM  :mh  :Law 

*••••••••  • 
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Letter. 

656  DOCKETS  ORIGINAL 

FEDERAL  COMMUNICATIONS  COMMISSION 
WASHINGTON,  D.  C. 

August  28,  1945 

In  RE-B2-P-2760 
Petition  for  Reinstatement 
#6040 

FILE  J.  R.  B. 

Mid- American  Broadcasting  Corporation 
234  Starks  Building  Louisville,  Kentucky 

Gentlemen : 

Pursuant  to  the  Commission’s  Statement  of  Policy  of 
August  7,  1945,  a  copy  of  which  is  enclosed  herewith,  you 
are  requested  to  file  promptly  such  amendments  to  your 
application  for  construction  permit  as  may  be  necessary  to 
show  new  or  changed  conditions  from  those  stated  therein. 

Such  amendments  should  be  submitted  in  triplicate  in 
accordance  with  Section  1.121  of  the  Commission ’s  Rules  of 
Practice  and  Procedure. 

In  the  event  that  no  changes  have  occurred  affecting  the 
information  contained  in  your  application  you  are  requested 
to  advise  the  Commission  of  this  fact  in  order  that  there 
will  be  no  delay  in  the  processing  thereof  after  October  7, 
1945. 

Very  truly  yours, 

T.  J.  Slowie, 

Secretary.  (84348)  U.  P.  N. 

##•**#•**• 
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Minutes  of  Meeting  of  Board  of  Directors  of  Mid-America 
Broadcasting  Corporation, 

669 

held  on  the  4th  day  of  April,  1946,  at  2 :00  P.  M.,  at  its  office 
in  Louisville,  Kentucky. 

There  were  present  the  following  Directors,  to-wit : 

E.  R.  Plunkett, 

Emanuel  Levi, 

Henry  Fitzhugh,  Jr., 

Milton  S.  Trost. 

On  motion  duly  made,  seconded  and  carried,  Mr.  Trost 
was  elected  Chairman  to  preside  over  the  meeting  and  Mr. 
Edward  L.  Altsheler,  Secretary  of  the  corporation,  was 
appointed  to  act  as  Secretary  of  the  meeting. 

Mr.  Trost  called  to  the  attention  of  those  present  that 
the  following  persons  had  presented  their  resignations  as 
officers  and  directors,  to-wit: 

Keith  Kiggins, 

Director , 

Frank  H.  McIntosh, 

Director,  and  Secretary  and 
,  Treasurer, 

Harold  J.  Plunkett, 

Director  and  Second  Vice 
President. 

Said  resignations  were  read  to  the  meeting  and*  on  motion 
duly  made  and  seconded,  accepted  with  regret. 

Mr.  Trost  then  announced  that  the  next  order  of  business 
was  the  election  to  fill  the  vacancies  in  the  Board  of  Direc¬ 
tors,  but  that  since  it  was  anticipated  that  at  this  meeting 
the  By-Laws  would  be  amended  so  as  to  provide  for  six 
(6)  Directors  at  this  time,  there  would  be  only  one  person 
to  be  elected  to  fill  the  vacancies  caused  by  the  resignations 
aforesaid.  Thereupon  Mr.  Trost  called  for  nominations. 
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Mr.  W.  H.  Veeneman  was  nominated  to  be  a  member  of  the 
Board  of  Directors  and,  on  vote  taken,  was  unanimously 
elected  as  such  and  thereupon  joined  the  meeting  of  the 
Board,  making  in  all  five  (5)  Directors  present  at  the  meet¬ 
ing. 

****•*•••• 

674  UNITED  STATES  OF  AMERICA 
FEDERAL  COMMUNICATIONS  COMMISSION 

Sep  24  1945 

Application  for  Modification  of  Construction  Permit  for  an 
Existing  Standard  Broadcasting  Station1 
•  •*•*•••*• 

To  the  Federal  Communications  Commission: 

1.  Name  of  applicant,2  Kentucky  Broadcasting  Corpora¬ 
tion,  Incorporated. 

2.  Post-office  address :  State,  Kentucky ;  City,  Louisville ; 
Street  and  number,  10th  Floor,  Tyler  Hotel,  3rd  and 
Jefferson  Streets. 

*#•##*#  •  •  • 

675  3.  (c)  Authorization  to  change  maximum  rated  car¬ 
rier  power,  which  necessitates  installation  of  new 
equipment?  Yes. 

If  so,  applicant  represents : 

(1)  That  present  maximum  rated  carrier  power  is 
250  watts. 

(2)  That  proposed  maximum  rated  carrier  power  is 
5000  watts. 

*#••***••• 


1  If  any  information  or  documents  which  are  already  on  file  with  the 
Commission  are  required  to  be  filed  with  the  application,  proper  reference 
thereto  may  be  made  herein  in  lieu  of  refiling,  together  with  a  statement  that 
there  has  been  no  change  therein  since  date  of  filing  thereof. 

2  If  a  corporation,  state  exact  corporate  name ;  if  a  partnership,  state  the 
names  of  all  partners,  and  the  name  under  which  the  partnership  does  busi¬ 
ness;  if  an  unincorporated  association,  state  the  name  of  an  executive  officer, 
the  office  held  by  him,  and  the  name  of  the  association. 
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(f)  Other  changes  (specify  fully),  Change  to  10S0  kc, 
increase  power  to  1  kw  night ;  5  kw  day,  using  direc¬ 
tional  antenna  with  different  day  and  night  patterns. 

•  #•**** 

36.  All  the  statements  made  in  the  application  and 
701  attached  exhibits  are  considered  material  represen¬ 
tations,  and  all  the  exhibits  are  a  material  part 
hereof  and  are  incorporated  herein  as  if  set  out  in  full 
in  the  application. 

Dated  this  18th  day  of  September,  1945. 

Kentucky  Broadcasting  Corporation,  Inc. 
(name  of  applicant) 

By  Harry  McTigue, 

(authorized  officer  or  attorney)16 
Vice  President. 

752  federal  communications  commission 

WASHINGTON  25,  D.  C. 

Notice  of  Hearing. 

Docket  No.  7354 
File  No.  B2-P-4169 

In  re  Application  of  Kentucky  Broadcasting  Corporation, 
Inc.  (WINN) 

Date  Filed  September  24,  1945 

For  Construction  Permit  to  change  frequency,  increase 
powder,  install  new  transmitter  and  D.A.  for  day  and 
night  use  and  change  transmitter  location. 

Class  of  Service  Standard  Broadcast 
Class  of  Station  Standard  Broadcast 
Location  Louisville,  Kentucky 
Operating  Assignment  Specified 

16  Must  be  executed  by  applicant,  if  an  individual ;  by  one  of  the  partners 
of  applicant,  if  a  partnership;  by  an  officer  of  applicant,  if  a  corporation  or 
association  or  by  attorney  of  applicant  only  under  conditions  shown  in  Sec. 
1.121,  Rules  of  Practice  and  Procedure,  in  which  event  satisfactory  evidence 
of  disability  of  applicant  or  his  absence  from  the  continental  United  States, 
and  authority  of  attorney  to  act  must  be  submitted  with  application. 
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Frequency  1080  kc 

Power  1  kw  night*  5  kw  day* 

Hours  of  Operation  Unlimited 
*DA — night  and  day 

You  are  hereby  notified  that  the  Commission  has  exam¬ 
ined  the  application  in  the  above-entitled  case  and  has 
designated  the  matter  for  hearing  in  consolidation  with  the 
application  of  Mid-America  Broadcasting  Corporation, 
Louisville,  Kentucky  (File  No.  B2-P-2760),  upon  the  fol¬ 
lowing  issues: 

1.  To  determine  the  legal,  technical,  financial  and  other 
qualifications  of  the  applicant  corporation,  and  of  its  offi¬ 
cers,  directors  and  stockholders,  to  construct  and  operate 
Station  WINN  as  proposed  herein. 

2.  To  determine  the  areas  and  populations  which  may  be 
expected  to  gain  primary  service  from  the  operation  of  Sta¬ 
tion  WINN  and  the  character  of  other  broadcast  service 
available  to  those  areas  and  populations. 

3.  To  determine  the  type  and  character  of  program  ser¬ 
vice  proposed  to  be  rendered  and  whether  it  would  meet 
the  requirements  of  the  populations  and  areas  proposed  to 
be  served. 

4.  To  determine  whether  the  proposed  operation  of  Sta¬ 
tion  WINN  would  involve  objectionable  interference  with 
any  existing  broadcast  stations  and,  if  so,  the  nature  and 
extent  thereof,  the  areas  and  populations  affected  thereby, 
and  the  availability  of  other  broadcast  service  to  such  areas 
and  populations. 

5.  To  determine  whether  the  proposed  operation  of  Sta¬ 
tion  WINN  would  involve  objectionable  interference  with 
services  proposed  in  any  pending  applications  for  broad¬ 
cast  facilities  and,  if  so,  the  nature  and  extent  thereof,  the 
areas  and  populations  affected  thereby,  and  the  availability 
of  other  broadcast  service  to  such  areas  and  populations. 
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6.  To  determine  whether  the  installation  and  operation 

of  Station  WINN  would  be  in  compliance  with  the 
753  Commission’s  Rules  and  Standards  of  Good  Engin¬ 
eering  Practice  concerning  standard  broadcast 
stations. 

7.  To  determine  -whether  the  erection  of  the  antenna 
system  proposed  herein  would  be  consistent  with  Civil 
Aeronautics  Administration  requirements. 

8.  To  determine  upon  a  comparative  basis  which,  if  any, 
of  the  applications  in  this  consolidated  proceeding  should 
be  granted. 

The  Applicant  is  hereby  given  the  opportunity  to  obtain 
a  hearing  on  such  issues  by  filing  a  written  appearance  in 
accordance  with  the  provisions  of  Section  1.384  of  the 
Commission’s  Rules  of  Practice  and  Procedure.  Persons 
other  than  the  applicant  herein  and  the  applicants  already 
made  a  party  by  consolidation,  who  desire  to  be  heard  must 
file  a  petition  to  intervene  in  accordance  with  the  provisions 
of  Sections  1.102, 1.141  and  1.142  of  the  Commission’s  Rules 
of  Practice  and  Procedure. 

The  applicant’s  address  is  as  follows: 

Kentucky  Broadcasting  Corporation,  Inc. 

Radio  Station  WINN 
10th  Floor,  Tyler  Hotel 
3rd  and  Jefferson  Streets 
Louisville,  Kentucky 

Dated  at  Washington,  D.  C.  Mar.  1,  1946 

Federal  Communications  Commission 
T.  J.  Slowie 
T.  J.  Slowie,  90164 
Secretary. 
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754  FEDERAL  COMMUNICATIONS  COMMISSION 

WASHINGTON  25,  D.  C. 

Notice  of  Hearing. 

Docket  No.  6040 
File  No.  B2-P-2760 

In  He  Application  Of  Mid- America  Broadcasting  Corpora¬ 
tion  (NEW) 

Date  Filed  February  15, 1940 
For  Construction  Permit 
Class  of  Service  Broadcast 
Class  of  Station  Broadcast 
Location  Louisville,  Kentucky 
Operating  Assignment  Specified 
Frequency  1080  kc 
Power  1  kw  N*  5  kw  day* 

Hours  of  Operation  Unlimited 
*DA — night  and  day 

You  are  hereby  notified  that  the  Commission  has  exam¬ 
ined  the  application  in  the  above-entitled  case  and  has  des¬ 
ignated  the  matter  for  hearing  in  consolidation  with  the 
application  of  Kentucky  Broadcasting  Corporation 
(WINN),  Louisville,  Kentucky  (File  No.  B2-P-4169),  upon 
the  following  issues: 

1.  To  determine  the  legal,  technical,  financial,  and  other 
qualifications  of  the  applicant  corporation,  and  of  its  offi¬ 
cers,  directors  and  stockholders,  to  construct  and  operate 
the  proposed  station. 

2.  To  determine  the  areas  and  populations  which  may  be 
expected  to  gain  primary  service  from  the  operation  of  the 
proposed  station  and  the  character  of  other  broadcast  ser¬ 
vice  available  to  those  areas  and  populations. 

3.  To  determine  the  type  and  character  of  program  ser¬ 
vice  proposed  to  be  rendered  and  whether  it  would  meet 
the  requirements  of  the  populations  and  areas  proposed  to 
be  served. 
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4.  To  determine  whether  the  operation  of  the  proposed 
station  would  involve  objectionable  interference  with  any 
existing  broadcast  stations  and,  if  so,  the  nature  and  ex¬ 
tent  thereof,  the  areas  and  populations  affected  hereby,  and 
the  availability  of  other  broadcast  service  to  such  areas 
and  populations. 

5.  To  determine  whether  the  operation  of  the  proposed 
station  would  involve  objectionable  interference  with  ser¬ 
vices  proposed  in  any  pending  applications  and,  if  so,  the 
nature  and  extent  thereof,  the  areas  and  populations 
affected  thereby,  and  the  availability  of  other  broadcast 
service  to  such  areas  and  populations. 

6.  To  determine  whether  the  installation  and  operation 

of  the  proposed  station  would  be  in  compliance  with 
755  the  Commission’s  Rules  and  Standards  of  Good 
Engineering  Practice  concerning  standard  broadcast 
stations. 

7.  To  determine  whether  the  erection  of  the  antenna 
system  proposed  herein  would  be  consistent  with  Civil 
Aeronautics  Administration  requirements. 

8.  To  determine  upon  a  comparative  basis  which,  if  any, 
of  the  applications  in  this  consolidated  proceeding  should 
be  granted. 

The  Applicant  is  hereby  given  the  opportunity  to  obtain 
a  hearing  on  such  issues  by  filing  a  written  appearance  in 
accbrdance  with  the  provisions  of  Section  1.384  of  the  Com¬ 
mission’s  Rules  of  Practice  and  Procedure.  Persons  other 
than  the  applicant  herein  and  the  applicants  already  made 
a  party  by  consolidation,  who  desire  to  be  heard  must  file 
a  petition  to  intervene  in  accordance  with  the  provisions  of 
Sections  1.102,  1.141  and  1.142  of  the  Commission’s  Rules 
of  Practice  and  Procedure. 
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The  applicant’s  address  is  as  follows: 

Mid-America  Broadcasting  Corporation 
234  Starks  Building 
Louisville,  Kentucky- 

Dated  at  Washington,  D.  C.  Mar.  1  1946 

Federal  Communications  Commission 


T.  J.  Slowie 
T.  J.  Slowie,  90165 
Secretary . 

n:NSD 
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EXCERPTS  FROM  TESTIMONY  AND  PROCEEDINGS. 

790  James  F.  Brownlee, 

a  witness  called  for  and  on  behalf  of  Mid- America  Broad¬ 
casting  Corporation,  having  been  duly  sworn,  was  ex¬ 
amined  and  testified  as  follows : 

Direct  Examination 

By  Mr.  Baker : 

•  ••••••••• 

791  Q.  Mr.  Brownlee,  what  office  do  you  hold  in  Mid- 
America  Broadcasting  Corporation?  A.  President 

of  the  Mid- America  Broadcasting  Corporation. 

Q.  Are  you  also  a  director  of  the  corporation?  A.  Yes, 
sir. 

Q.  And  what  stock  do  you  hold?  A.  I  hold  4.36  percent 
of  the  common  shares,  9  percent  of  the  “A”  preferred,  and 
4.67  percent  of  the  “B”  preferred. 

(A  document  was  marked  as  Mid- America  Exhibit  No.  1, 
for  identification.) 

Bv  Mr.  Baker : 

Q.  You  have  before  you  what  has  been  marked  for 

792  identification  “Exhibit  No.  1”  in  Docket  6040. 
Would  you  kindly  state  what  that  exhibit  is?  A. 

That  is  the  history  of  the  Mid- America  Broadcasting  Cor¬ 
poration. 

Q.  Does  it  show  when  the  original  application  was  filed 
in  1940?  A.  Yes,  sir;  on  February  15, 1940. 

Q.  And  it  also  shows  that  on  November  12,  1941,  the  ap¬ 
plication  was  granted  without  a  hearing?  A.  That  is  cor¬ 
rect. 

Q.  Mr.  Brownlee,  would  you  please  state  for  the  record 
why  the  construction  permit  was  relinquished  by  Tdid- 
America  Broadcast  Corporation  thereafter?  A.  As  the 
history  states,  the  original  application  was  made  on  Feb¬ 
ruary  15,  1940.  The  permit  was  not  granted  until  the  mid- 
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die  of  November,  1941.  The  war  started,  of  course,  on 
December  7,  1941,  and  changed  greatly  the  situation  with 
respect  to  the  arrangements  for  materials  and  the  location 
of  station.  We  had  secured  at  that  time  a  considerable  por¬ 
tion  of  the  materials  needed.  We  had  a  location  for  the 
station,  and  shortly  after  the  beginning  of  the  war,  with 
the  location  of  an  Army  camp  and  certain  high-power  lines 
which  ran  close  to  the  site  which  we  had  selected,  it  became 
evident  that  under  the  circumstances  then  prevailing  that 
would  be  a  difficult  site  for  us  to  use. 

793  As  to  the  materials,  as  I  stated,  while  we  did  have 
a  considerable  portion  of  them  available  at  that  time, 

we  did  not  have  all  of  the  materials  needed  for  the  station. 
Obviously  those  materials  that  were  required  were  in  great 
demand  by  the  armed  forces  for  radio  purposes.  We  were 
confronted  therefore  with  the  position  of  having  to  con¬ 
tinue  to  attempt  to  get  very  scarce  materials,  and  also, 
even  if  we  got  them,  we  felt  the  chances  were  that  we  would 
not  be  able  to  get  the  quality  of  materials  we  needed  to  put 
up  the  station  such  as  we  wished  to  operate.  Therefore  it 
seemed  best,  in  view  of  the  need  for  the  materials  by  the 
armed  forces,  for  us  to  turn  the  materials  on  hand  back,  to 
make  them  available  to  the  armed  forces  and  to  postpone 
any  construction  at  that  time. 

We  probably  could  have  completed  the  station,  but  felt 
it  would  not  have  been  as  good  a  station  as  we  would  like 
to  have,  and  we  felt  we  would  be  taking  out  of  the  national 
need  a  considerable  quantity  of  scarce  materials  which  were 
needed  badly. 

•  ••••••••• 

794  (Mid-America  Exhibit  No.  1  was  received  in  evi¬ 
dence.) 

•  ••••••••• 

795  Q.  Mr.  Brownlee,  that  exhibit  shows  that  you  have 
participated  in  certain  civic  activities  in  Louisville. 

Aren’t  there  any  that  you  can  add  to  that  at  this  time?  A. 
Yes.  I  was  president  of  the  Louisville  Publicity  League 
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and  participated  as  a  member  of  the  boards  of  various  Red 
Cross  and  other  charitable  organization  drives. 

Q.  Mr.  Brownlee,  how  long  were  you  a  resident  of  Louis¬ 
ville,  Kentucky,  until  you  accepted  your  present  position 
with  the  United  States  Government?  A.  I  was  resident 
there  from  August,  1935,  until  May  ’42,  I  think  it  was — 
sometime  in  ’42. 

Q.  Have  you  maintained  a  constant  interest  in  this  appli¬ 
cation  from  the  time  it  was  originally  filed  until  the  present 
time?  A.  Yes,  sir. 

Q.  And  you  have  been  in  frequent  consultation  with  the 
other  members  of  the  board  of  directors?  A.  In  personal 
consultation  or  by  telephone. 

•  *•••**••* 

798  Q.  Mr.  Brownlee,  in  the  event  that  Mid-America 

is  granted  this  construction  permit,  will  you  be  at 
all  times  available  for  advice  and  consultation  in  the  opera¬ 
tion  of  that  station?  A.  Only  subject  to  my  governmental 
duties.  When  those  cease  I  will  be  available  on  the  ground 

for  consultation,  or  will  be  available  for  consultation. 

•  ••••••••• 

800  Cross-Examination 

By  Mr.  Welch: 

•  ••••••••• 

801  Q.  Do  you  have  any  other  civic  connections  in  the 
city  of  Louisville,  Mr.  Brownlee,  that  are  not  appar¬ 
ent  in  Exhibit  2,  to  which  you  testified  on  direct  examina¬ 
tion?  A.  No,  sir.  I  have,  of  course,  not  been  a  resident  in 
Louisville  since  I  came  to  work  for  the  war  agencies. 

Q.  When  did  you  last  reside  in  Louisville?  A.  I  main¬ 
tained  a  residence  there  until  the  middle  of  ’44. 

Q.  Up  until  that  time,  how  long  had  you  resided 

802  continuously  in  Louisville?  A.  From  1935  until 
1944,  when  I  came  to  Washington. 

Q.  You  expect  to  return  there?  A.  I  frankly  don’t  know 
what  my  plans  are.  I  have  no  plans  whatsoever. 

•  •  •  •  •  •  •  •  •  • 
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Q.  Have  you  ever  had  any  broadcasting  experience?  A. 
No,  sir. 

Q.  None  whatsoever?  A.  No,  sir. 

Q.  How  much  time  do  you  intend  to  devote  to  the  opera¬ 
tion  of  the  station  if  the  application  is  granted,  sub- 

803  sequent  to  your  duties  with  the  Government?  A. 
Of  course  it  would  depend  somewhat  on  whether  I 

was  a  resident  of  Louisville  at  that  time.  If  I  moved  back, 
I  suppose  I  w’ould  spend  more  time  than  otherwise.  I 
would  certainly  expect  to  be  frequently  in  the  city  and  to  be 
connected  with  all  the  policy  decisions  of  the  station,  if  not 
with  the  operation  of  the  station. 

Q.  You  say  “not  with  the  operation  of  the  station.” 
Then  you  don’t  intend  to  be  actively  participating  in  the 
operation  of  the  station?  A.  Except  as  to  the  determina¬ 
tion  of  policies. 

Q.  In  other  vrords,  as  a  director  and  stockholder  you  will 
participate,  but  not  in  the  active  operation  of  the  station? 
A.  I  would  not  have  a  salaried  position  operating  the  sta¬ 
tion. 

Q.  You  would  not,  you  say?  A.  No,  sir. 

•  ••*#****• 

804  Milton  S.  Trost, 

a  witness  called  for  and  on  behalf  of  Mid- America  Broad¬ 
casting  Corporation,  having  been  duly  sworn,  was 

805  examined  and  testified  as  follows : 

*  a* 

Direct  Examination 
By  Mr.  Baker: 

•  ••••••••• 

Q.  Mr.  Trost,  what  office  do  you  hold  with  Mid- America 
Broadcasting  Corporation?  A.  I  am  first  vice-president. 

Q.  Are  you  a  member  of  the  board  of  directors.  A.  I  am 
a  member  of  the  board  of  directors. 

Q.  What  is  the  extent  of  your  stock  holdings?  A.  I  own 
16.59  percent  of  the  common  stock,  10  percent  of  the  “A” 
stock,  and  13.33  percent  of  the  “B”  preferred. 

•  ••••••••• 
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808  Q.  Mr.  Trost,  are  all  of  the  civic  activities  in 
which  you  actively  participate  shown  on  this  ex¬ 
hibit?  If  not,  would  you  kindly  state  for  the  record  what 
your  activities  are  in  civic  matters  in  Louisville?  A.  Well, 
I  was  vice-chairman  of  the  Executive  Committee  which  ran 
the  seven  War  Loan  drives  in  the  State  of  Kentucky.  I 

was  active  during  those  seven  War  Loan  drives  in 

809  leaving  my  business  to  be  one  of  the  three  men  that 
ran  all  of  the  drives  in  the  State. 

I  have  been  a  member  of  the  Mayor’s  Legislative  Com¬ 
mittee  for  seven  years,  which  is  a  civic  committee  to  pre¬ 
pare  non-political  legislation,  and  Mayor  Wilson  Wyatt 
appointed  me  during  his  term  of  the  last  four  years. 

I  have  been  a  member  of  the  Sewer  Committee  of  the 
Louisville  Area  Development  Association,  which  is  really 
the  heart  of  the  Postwar  Planning  Committee  of  the  city, 
and  we  just  suceeded  in  passing  a  very  much  needed  pro¬ 
gram  because  of  the  1937  flood. 

I  am  on  the  board  of  directors  of  the  Community  Chest ; 
president  of  one  of  the  leading  hopitals;  I  have  been  a 
member  of  the  Rating  Committee  of  the  Community  Chest 
drive  and  the  Red  Cross  drives  for  a  number  of  years. 

I  have  served  for  four  years  as  a  member  of  the  O.P.A. 
Gasoline  Panel  during  the  war.  I  am  chairman  of  the  pres¬ 
ent  Price  Panel  in  Louisville  for  the  O.P.A. 

I  am  chairman  of  the  Finance  Committee  of  the  Louis¬ 
ville  Park  Theatrical  Association,  which  is  a  civic  associa¬ 
tion  for  summer  opera. 

I  am  a  member  of  the  Executive  Committee  for  the  State 
Board  of  the  Organization  for  the  Promotion  of  Good  Will 
for  Catholics,  Protestants,  and  Jews. 

I  was  a  member  of  the  Special  Gift  Committee  of 

810  the  last  Boy  Scout  drive,  and  past  president  of  the 
Ohio  Valley  group  of  the  Investment  Bankers  Asso¬ 
ciation,  and  we  just  finished  a  drive  where  I  was  on  the 
Special  Gift  Committee  for  raising  funds  for  Memorial 
Stadium  for  high  school  boys  killed  during  the  war. 
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Q.  Does  that  complete  your  answer?  A.  I  am  now  a 
member  of  the  committee  to  promte  a  health  center  for  the 
city,  which  is  a  combination  of  all  the  hospitals  in  the  city 
of  Louisville. 

*•*•••*••• 

823  Q.  Mr.  Trost,  has  Mid- America  Broadcasting  Cor¬ 
poration  employed  a  consultant  on  programing  and  on  the 
preparation  of  program  exhibits?  A.  Yes,  we  employed 
Mr.  Batchelder,  which  you  will  note  in  the  minutes  of  the 
4th  day  of  April,  1946.  I  had  the  qualifications  of  Mr. 
Batchelder  as  an  adviser  and  consultant,  and  I  felt  that  his 
qualifications  made  him  eminently  qualified  for  the  job 
that  I  wanted  him  to  do  for  us. 

Q.  Mr.  Trost,  you  personally  know  of  qualified  personnel 
in  the  Louisville  area  and  elsewhere  who  would  be  willing 
to  come  to  the  new  station  if  the  construction  permit  is 
granted?  A.  Yes,  we  have  discussed  that  among  our  stock¬ 
holders  at  great  length.  We  have  three  people  in  view; 
two  are  presently  employed,  and  we  did  not  feel  that  it 
would  be  fair  to  them  to  diclose  their  names  at  the  present 
time ;  but  they  have  had  broad  experience  in  the  radio  field. 
They  are  extremely  high-grade  men,  and  they  are  well 
fitted. 

We  are  also  so  well  pleased  with  Mr.  Batchelder ’s  ex¬ 
cellent  work  that  he  is  also  under  consideration,  and  he  has 
had  broad  radio  experience. 

The  Presiding  Officer:  What  does  that  experience  con¬ 
sist  of? 

The  Witness:  He  was  manager  of  a  station  in 

824  Baltimore  for  twelve  years.  We  have  had  good 
recommendations. 

•  ••••••••• 

825  Q.  Mr.  Trost,  you  were  one  of  the  stockholders 
and  officers  of  this  corporation  when  the  original 

application  was  filed  in  1940,  were  you  not?  A.  That  is 
correct,  sir. 
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Q.  Now,  have  you  maintained  a  constant  interest  in  this 
application?  A.  I  certainly  have,  all  during  the  period  of 
years.  I  have  been  in  Washington  several  times  because 
of  my  civic  interests  in  Louisville,  and  I  have  always  had 
the  feeling  that  we  would  serve  the  city.  I  know  that  a 
great  many  of  the  civic  leaders  in  organizations  feel  that 
way,  too. 

Q.  You  have  been  in  constant  touch  and  in  regular  meet¬ 
ings  with  the  other  members  of  the  board  of  directors;  is 
that  correct,  Mr.  Trost?  Did  you  contact  and  keep  in  con¬ 
stant  touch  with  certain  civic  and  business  leaders  in  the 
area  with  particular  reference  to  this  application?  A.  I 
have  always  kept  it  alive  with  the  civic  leaders.  We  were 
always  hopeful  that  we  would  be  granted  this  construction 
permit  to  serve  the  city  in  the  best  way  possible  for  civic, 
religious,  and  educational  interests  of  the  citizens  of  Louis¬ 
ville. 

•  •••«••••• 

826  Q.  What  types  of  programs  do  you  feel  could  be 
carried  that  are  not  now  being  carried — any  programs,  for 
example  of  organizations  that  you  belong  to  in  which  you 
have  actively  participted?  A.  Well,  I  feel  that  there  are 
many  organizations  in  Louisville — for  example,  the  head  of 
one  of  the  parochial  schools  is  planning  on  a  school  pro¬ 
gram  which  has  never  been  on  the  air,  and  he  would  like  to 
have  time. 

Mr.  Welch :  Now,  do  you  know  that? 

827  The  Witness :  How  do  I  know  that? 

Mr.  Welch:  Yes. 

The  Witness:  Through  Mr.  Batchelder,  who  has  made 
that  statement  to  me. 

Mr.  Welch:  Mr.  Baker,  I  suggest  that  you  direct  your 
questions  so  that  this  witness  confines  himself  to  facts. 
He  is  going  into  programs  now,  and  that  is  going  to  be 
hearsay. 

•  ••••••••• 
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Q.  Mr.  Trost,  how  much  time  would  you  be  willing  to 
give  or  be  able  to  give  to  this  station  in  the  event  the  con¬ 
struction  permit  is  granted?  A.  Just  as  much  time  as  is 
necessary  to  follow  the  policy  of  the  station  in  the  way 
we  would  like  to  have  it. 

•  ***#•**#* 

828  Cross-Examination 

By  Mr.  Young: 

Q.  Mr.  Trost,  what  position  or  what  part  do  you  take  in 
the  management  of  the  Stein  Bros.  &  Boyce  Company? 
A.  I  am  a  resident  partner  in  the  Louisville  office  and  a 
full  partner  of  the  firm,  sir. 

Q.  Are  you  active  in  the  day-to-day  operation  of  the 
business?  A.  I  am,  sir. 

Q.  And  what  part  do  you  take  in  the  operation  of  the 
Kaufman-Straus  Company?  A.  I  am  a  director,  sir.  We 
meet  once  a  month. 

Q.  Do  you  take  an  active  part  in  the  operations?  A.  I 
have  nothing  to  do  with  the  management,  sir,  except  to 
serve  on  the  board. 

Q.  Is  your  position  with  Stein  Brothers  a  full-time  po¬ 
sition?  A.  It  is,  sir. 

Q.  And  you  will  continue  to  retain  that  position?  A. 
That  is  correct,  sir. 

Q.  And  you  will  not  take  any  definite  job  in  the  radio  sta¬ 
tion  if  this  application  should  be  granted?  A.  That  is  cor¬ 
rect  ;  it  is  purely  from  a  policy-setting  standpoint. 

Q.  It  would  be  more  or  less  of  an  investment  for 

829  you?  A.  Well,  both  an  investment  and  a  policy-set¬ 
ting  standpoint,  serving  on  the  board  and  as  an  offi¬ 
cer  of  the  company. 

•  ••••••••• 

830  Mr.  Young:  I  am  not  questioning  Mr.  Brownlee’s 
testimony.  We  heard  that.  I  would  like  for  Mr. 

Trost  to  state  what  percentage  of  the  stockholders  now 
are  non-residents  of  Louisville. 
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The  Witness:  I  would  sa\  44.36  percent  is  held  outside 
of  Louisville,  taking  Mr.  Brownlee  on  your  statement  which 
I  don’t  agree  with. 

By  Mr.  Young: 

Q.  Who  holds  the  stock  of  the  Lawrence  Jones  estate? 
A.  The  Citizens  Fidelity  Bank  and  Trust  Company;  John 
Collis,  vice-president  of  the  bank,  has  attended  all  meet¬ 
ings  and  has  shown  a  continuing  interest  in  this  station, 
sir. 

Q.  At  the  present  time,  Mr.  Batchelder  is  retained  by  the 
company  only  as  a  consultant?  A.  That  is  correct,  sir. 

Q.  And  do  you  have  any  definite  agreements  with  any¬ 
one  else  concerning  the  management  of  the  station?  A.  We 
do  not,  sir.  We  have  had  conversations - 

Q.  But  no  definite  agreements?  A.  No  definite  agree¬ 
ments. 

Q.  Have  you  any  definite  agreements  for  any  other  em¬ 
ployees  of  the  station?  A.  We  do  not,  sir.  We  feel 
that  the  availability  of  personnel  is  not  a  problem  any 
more. 

831  Q.  Do  you  know  whether  any  one  of  these  stock¬ 
holders  listed  plans  to  actively  participate  in  the 
operation  of  the  station?  A.  I  do  not  feel  that  any  of  them 
will  actively  participate — Do  you  mean  direct  manage¬ 
ment? 

Q.  Yes.  A.  I  do  not  feel  that  any  of  them — one  might, 
but  he  has  not  indicated. 

Cross-Examination 
By  Mr.  Welch: 

Q.  As  I  understand  it,  Mr.  Edward  L.  Altsheler,  Jr.,  the 
secretary  of  the  corporation,  is  not  going  to  testify  in  this 
proceeding.  Is  that  correct?  A.  That  is  correct. 

Q.  I  see  from  Exhibit  4  that  you  give  his  business  and 
home  address  as  Louisville.  To  your  personal  knowledge, 
how  long  has  Mr.  Altsheler  been  a  resident  of  Louisville? 
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A.  Well,  I  think  Mr.  Altsheler — I  don’t  know — is 

832  either  45  or  46  years  old.  We  were  born  within  half 
a  block  of  one  another,  and  I  have  known  him  all  my 

life,  sir.  We  went  to  the  same  grade  school,  and  he  had  al¬ 
ways  been  a  resident  of  Louisville. 

Q.  Do  you  know  any  of  his  civic  connections  in  the  area, 
since  you  are  so  well  acquainted  with  him?  A.  Yes,  he 
has  served  as  chairman  of  the  Tire  Board.  He  has  been 
past  president  of  the  Rotary  Club.  He  has  been  very  ac¬ 
tive  in  Red  Cross  drives  and  the  War  Fund.  He  has  been 
president  of  one  of  the  clubs  in  Louisville,  and  I  would 
consider  Mr.  Altsheler  a  very  civic-minded  individual  in 
every  way. 

Q.  From  your  personal  knowledge,  does  he  have  any 
other  broadcast  interest  than  this  application?  A.  No,  he 
does  not.  I  know  that. 

Q.  You  know  he  does  not?  A.  Yes,  sir. 

Q.  To  your  personal  knowledge,  has  he  had  any  broad¬ 
cast  experience?  A.  He  has  not,  sir. 

Q.  How  long  have  you  resided  in  Louisville?  The  same 
period  of  time  you  described  for  Mr.  Altsheler?  A.  All 
my  life,  that  is  right. 

833  Q.  Have  you  ever  had  any  broadcast  experience? 
A.  I  have  spoken  on  the  radio  during  all  the  War 

Loan  drives,  if  you  want  to  call  that  experience. 

Q.  Have  you  had  any  other  broadcast  experience,  other 
than  as  an  entertainer?  A.  No,  sir;  and  that  wasn’t  enter¬ 
tainment. 

Q.  You  discussed  staff  and  said  that  you  had  two  or 
three  men  with  broad  experience,  very  capable,  of  high 
qualifications,  and  so  forth.  Suppose  you  tell  us  a  little 
more  in  detail  with  respect  to  your  staff.  Whom  do  you 
plan  to  have  as  general  manager  of  your  station  ?  Has  the 
applicant  formulated  any  plans?  A.  I  will  name  one  man, 
but  I  will  not  name  the  other,  sir,  because  it  is  not  fair  to 
him  and  I  want  to  retain  that  right.  His  is  a  well-known 
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name  in  the  industry,  the  gentleman  that  I  am  not  going  to 
tell  vou  about. 

Q.  Is  this  the  one  you  are  not  going  to  tell  us  about?  A. 
That  is  right,  but  he  has  had  over  20  years  of  active  expe¬ 
rience. 

Q.  Let  us  call  him  “X”.  Exactly  what  experience 
S34  has  X  had?  A.  You  are  speaking  of  the  man - 

Q.  You  are  not  going  to  tell  me  his  name.  A. 
That  is  right.  He  has  been  active  in  radio  for  over  20 
years.  He  is  today  manager  but  not  a  stockholder  of  an¬ 
other  radio  station.  I  know  his  character,  qualifications, 
and  his  ability,  and  it  has  been  a  very  successful  station. 
He  has  served  in  this  particular  city  the  civic  and  religious 
needs,  and  is  well  liked  by  all  civic  leaders. 

Q.  Would  you  care  to  state  whether  that  station  is  in 
Louisville  or  not?  A.  I  will  not  state  that,  sir. 

Q.  You  will  not  state  that?  A.  No. 

Q.  What  has  he  done  for  20  years?  In  other  words,  in 
what  capacity  has  he  been  associated  with  broadcasting? 
A.  Well,  for  approximately  the  first  5  years — I  am  going 
to  use  the  word  “approximately” — he  started  in  the  radio 
field  and  with  one  station  has  worked  his  way  up  to  mana¬ 
ger. 

Q.  He  is  station  manager  now,  is  he?  A.  That  is  right, 
sir. 

Q.  What  is  the  size  of  the  station — is  it  a  local  station? 
A.  It  is  a  regional  station. 

Q.  How  long  has  he  been  manager  of  that  station, 
835  Mr.  Trost?  A.  I  would  say  at  least  10  years. 

Q.  At  least  10  years?  A.  That  is  right. 

Q.  What  did  he  do  prior  to  that  time?  A.  He  worked 
for  another  radio  station. 

Q.  Do  you  know  in  what  capacity?  A.  In  various  capac¬ 
ities. 

Q.  And  he  is  one  of  the  gentlemen  whom  you  are  con¬ 
sidering  for  station  manager;  is  that  right?  A.  That  is 
correct 
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Q.  As  I  understand  it,  you  have  two  other  individuals 
in  mind  who  may  possibly  be  your  station  manager ;  is  that 
correct?  A.  That  is  correct. 

Q.  Let  us  take  “Y”,  another  individual  you  are  not 
going  to  tell  us  about,  and  describe  his  broadcasting  experi¬ 
ence.  A.  Well,  I  don’t  see  any  objection  to  mentioning  his 
name.  May  I  ask  counsel  ? 

Mr.  Baker:  If  it  is  all  right,  you  go  ahead  and  name  him. 

The  Witness:  The  other  gentleman  is  Carlin  French, 
who  was  the  owner  of  Station  WTMV  in  East  St.  Louis, 
and  he  was  to  become  manager  back  in  1941.  When  the  war 
came  and  various  trials  and  vicissitudes  that  we  had,  he  did 
not  sell  his  station  and  continued  on  with  the  man- 

836  agement  of  his  station.  We  have  had  intimate  dis¬ 
cussions  with  him  in  the  last  two  weeks.  We  have 

had  a  continuing  interest  with  Mr.  French.  He  has  re¬ 
cently  sold  his  station  to  interests  in  Madison,  Wisconsin, 
and  he  has  been  in  the  radio  field  and  the  advertising  field. 
He  has  worked  for  one  of  our  stockholders  in  previous 
years,  and  is  a  man  of  considerable  ability  and  well  quali¬ 
fied,  sir. 

By  Mr.  Welch: 

Q.  You  say  he  has  up  until  recently  been  the  owner  of 
WTMV  ?  A.  Yes. 

Q.  Was  he  general  station  manager  of  WTMV  while  he 
owned  it?  A.  That  is  right. 

Q.  For  how  long  did  he  act  as  general  manager  of  that 
station?  A.  Well,  don’t  hold  me  to  this,  but  I  would  say 
approximately  seven  or  eight  years. 

Q.  Where  does  he  reside?  A.  I  would  say  it  is  longer 
than  that — probably  eight  or  nine  years. 

Q.  Where  does  he  reside?  A.  His  home  is  still  in  East 
St.  Louis,  although  he  is  working  in  Chicago. 

Q.  He  never  has  lived  in  Louisville?  A.  No,  but 

837  he  has  been  to  Louisville  many  times.  He  has  been 
in  Louisville  many  times  and  knows  all  our  stock- 
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holders.  In  fact,  he  was  about  to  be  employed  back  in  1941. 

Q.  But  he  never  has  resided  in  Louisville,  to  the  best 
of  your  knowledge?  A.  He  went  so  far  as  to  look  for  a 
home,  and  he  has  a  great  desire  to  come  to  Louisville;  I 
know  that. 

Q.  What  did  he  do  in  broadcasting  prior  to  assuming 
the  duties  of  a  general  manager  in  connection  with  the  sta¬ 
tion  which  he  owned,  WTMV?  A.  He  w*as  in  the  advertis¬ 
ing  field  with  Chicago  newspapers. 

Q.  He  has  had  no  other  broadcasting  experience,  other 
than  as  manager  of  this  station,  WTMV,  to  the  best  of  your 
knowledge?  A.  No,  to  the  best  of  my  knowledge.  He  must 
have  acquired  some  feel  for  the  business  due  to  his  newspa¬ 
per  experience.  He  bought  Station  WTMV  and  ran  it 
very  successfully,  sir. 

Q.  Now,  how  about  “Y”?  Do  you  intend  to  name  the 
third  individual  you  have  in  mind?  A.  I  have  already 
named  him,  sir. 

Q.  Are  there  three  or  twro  ? 

Mr.  Baker:  You  are  speaking  now  of  Mr.  Batchelder  who 
is  present  and  will  testify  today? 

The  Witness:  That  is  right.  We  wrere  very  well  pleased 
with  the  special  wrork  he  did,  and  we  have  him  under 
838  consideration,  sir. 

By  Mr.  Welch: 

Q.  One  of  those  three  men  you  expect  to  be  general  man¬ 
ager  or  station  manager.  Do  you  know*  if  the  services  of 
Mr.  French  and  Mr.  X  are  available  as  manager  of  your 
station?  A.  We  feel  that  they  are. 

Q.  Do  you  know?  Have  they  indicated  to  you  that  they 
would  be  available?  A.  Yes. 

•  •  •  •  •  *  •  •  •  • 

840  Q.  How  about  your  program  director?  Have  you 
anybody  in  mind,  in  charge  of  programming?  A. 
No,  we  have  not.  We  felt  that  we  would  like — I  know  in 
running  this  business  we  feel  that  if  we  have  the  right  kind 
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of  top  personnel,  that  most  men  in  the  top  personnel  would 
like  to  get  their  own  employees  that  fit  into  their  own  char¬ 
acter  of  work,  that  are  agreeable  and  that  can  work  with 
them  better.  I  have  always  felt,  in  my  business  experience, 
that  if  I  hire  a  man  to  do  a  particular  job,  I  like  for  him 
to  select  his  own  personnel  because  I  think  it  works  much 
better. 

•  •***•*••• 

842  Q.  But  you  have  nobody  definitely  in  mind  for 
program  director?  A.  No,  sir;  we  have  not. 

Q.  If  the  problem  were  presented  to  you,  would  you  em¬ 
ploy  a  local  resident  or  wouldn’t  it  make  any  difference 
so  far  as  programming  is  concerned?  A.  Again  I  feel 
that  that  would  depend  on  the  recommendation  of  the  man¬ 
ager  of  the  station. 

Q.  You  would  also  take  his  recommendation  with  re¬ 
spect  to  this  individual’s  experience?  A.  That  is  correct. 

Q.  Including  programs?  A.  That  is  right,  as  to  whether 
he  has  background  in  his  previous  job,  of  wanting  to  serve 
the  citizens  of  Louisville. 

Q.  Who  is  going  to  employ  the  remainder  of  your  staff? 
A.  Well,  I  imagine  the  technical  end  will  be  employed  by 
the  chief  engineer,  and  the  other  members  of  the  staff  will 
be  under  the  direct  manager. 

•  ••••••••• 

844  Has  the  board  discussed  its  policy  with  respect 
to  employing  the  remainder  of  the  staff,  that  is, 

what  qualifications  they  deem  necessary?  A.  No,  the 
board  has  not  discussed  it.  If  you  would  like  my  views, 
I  would  be  delighted  to  give  them  to  you. 

•  •••••«••• 

Q.  From  your  personal  viewpoint,  does  it  make  any  dif¬ 
ference  whether  the  other  members  of  the  staff  are 

845  local  residents  or  not?  A.  I  wouldn’t  think  so,  if 
they  fit  the  proper  background  that  would  meet  our 

requirements. 
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Q.  Are  you  going  to  require  the  members  of  your  staff 
to  be  citizens,  or  doesn’t  that  make  any  difference,  either? 
A.  I  wouldn’t  think  it  would  make  any  difference,  sir. 

•  *##**•*•* 

Q.  You  were  asked  on  cross-examination  about  the  time 
you  expected  to  devote  to  the  station,  and  I  believe  you 
said  “as  much  as  necessary.”  What  does  that  mean?  A. 
Well,  it  means  that  if  the  manager  of  the  station,  or  chief 
engineer,  would  have  any  policy  problem  and  would  like 
to  have  the  secretary  get  a  board  of  directors’  meeting  to¬ 
gether  immediately,  I  would  be  available  practically  all  the 
time.  Due  to  my  interest  in  this  station,  I  expect  to  give  it 
as  much  time  as  is  necessary. 

During  Mr.  Batchelder’s  stay  in  Louisville  as  consultant, 
I  think  he  will  testify  that  I  spent  many  hours  with  him 
concerning  policy  and  other  matters,  and  that  is  going  to  be 
my  policy  in  the  management  of  the  station  when  we  get  the 
construction  permit. 

Q.  Do  you  expect  to  take  any  part  in  the  operation  of 
the  station  other  than  attending  board  of  directors’ 
846  meetings  and  meetings  of  the  stockholders.  A.  I  ex¬ 
pect  to  help  settle  policies,  sir. 

Q.  Won’t  that  be  handled  by  the  board  of  directors?  A. 
I  say,  as  a  member  of  the  board  I  expect  to. 

Q.  Then  I  will  repeat  my  question :  Do  you  expect  to  take 
any  active  part  in  the  operation  of  the  station  other  than 
as  a  member  of  the  board  of  directors?  A.  You  mean  as 
part  of  the  paid  staff? 

Mr.  Baker:  He  means,  are  you  going  to  turn  knobs  or 
pull  switches? 

Mr.  Welch:  No,  he  doesn’t  mean  that.  He  means,  are 
you  going  to  take  any  part  in  the  operation  of  the  station 
other  than  as  a  member  of  the  board  of  directors,  in  at¬ 
tending  board  meetings,  or  attending  stockholders’  meet¬ 
ings? 

The  Witness:  Well,  if  our  station  is  run  like  most  busi¬ 
nesses,  we  would  have  an  executive  committee,  a  smaller 
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number  of  men  than  a  large  board  of  directors,  who  would 
be  available  at  all  times  for  certainly  policy-setting  matters 
that  might  come  up,  and  I  expect  or  hope  that  I  will  be  a 
member  of  that  executive  committee  because  I  feel  that  is 
the  only  way  a  sound  business  can  be  run.  For  anything 
that  might  come  up  suddenly,  1  would  always  be  available. 

By  Mr.  Welch : 

Q.  Do  you  expect  to  have  an  executive  committee  for  the 
operation  of  this  station  if  the  application  is  granted?  A. 
I  would  say  so,  sir. 

847  Q.  Who  is  going  to  be  on  that  committee?  A. 
That  has  never  been  discussed. 

Q.  The  board  of  directors  haven’t  discussed  that  prob¬ 
lem?  A.  No. 

Q.  Has  there  been  any  discussion  as  to  the  approval  of 
the  remainder  of  the  board  of  directors  to  set  up  such  a 
committee,  or  is  that  just  your  idea?  A.  That  is  my  idea. 

Q.  No  concrete  steps  have  been  taken  in  the  formation  of 
such  an  executive  committee?  A.  No,  it  is  the  way  matters 
come  up  today  for  discussion.  There  are  four  of  our  board 

always  vailable,  and  we  just  have  these  meetings  quickly. 

•  ••••*•••• 

850  Q.  Who  is  going  to  formulate  program  policies  for 
this  station?  A.  Well,  I  would  say  that  the  manager 
and  the  program  director  would  present  his  policy  to  the 
executive  committee  and  the  board  to  see  that  it  meets  the 
requirements  of  the  F.C.C.  and  to  feel  that  we  are  devot¬ 
ing  more  than  enough  or  a  liberal  amount  of  our  time  to 
sustaining  programs  of  a  very  broad  nature,  and  that 
would  have  to  be  presented  to  the  executive  committee  of 


the  board  by  the  top  management. 

*••****• 

• 

• 

857 

Recross-Examination 

• 

By  Mr.  Young: 

•  #****• 

• 

• 

861 

Q.  Do  you  expect  to  have  a  network  affiliation? 
A.  I  do  not  know. 

44 

The  Presiding  Officer:  I  didn’t  quite  understand  that — 
you  do  not  know? 

The  Witness:  We  have  none  in  prospect 

##*#•****• 

863  The  Presiding  Officer:  Let  me  ask  you  what  the 

864  policy  of  the  applicant  is  and  will  be  with  reference 
to  encouraging  broadcasting  of  controversial  issues 

of  public  importance  and  interest. 

The  Witness:  Well,  we  have  a  panel  program,  and  due  to 
my  civic  interests  I  would  want  to  encourage  discussions  of 
all  matters  of  public  interest  that  are  controversial.  I 
think  that  information  belongs  to  the  citizens,  and  I  feel 
that  that  is  a  part  of  the  sustaining  program  that  must  be 
encouraged  in  the  civic  life  of  any  community  today,  espe¬ 
cially  'with  the  broad  qualifications  and  necessary  informa¬ 
tion  that  must  be  given  to  the  citizens  on  all  new  types  of 
legislation. 

The  Presiding  Officer:  Is  the  applicant’s  policy  that  such 
programs  would  be  carried  on  a  regular  basis  ? 

The  Witness:  Yes. 

The  Presiding  Officer:  Is  it  the  applicant’s  policy  to  seek 
such  broadcasts  or  to  wait  for  requests  from  the  parties 
concerned? 

The  Witness:  No,  it  is  our  idea  to  seek  them,  to  develop 
theih  and  to  develop  programs  of  civic  interest. 

The  Presiding  Officer:  Do  you  have  any  particular  pro¬ 
grams  in  mind  in  that  regard  that  might  be  of  interest  to 
the  community  at  present? 

The  Witness :  Yes,  I  served  a  few  weeks  ago  up  at  Frank¬ 
fort,  Kentucky,  on  the  question  of  a  new  sewer  bill.  That 
is  just  one  that  I  have  in  mind.  Since  our  terrible 

865  flood  of  1937,  which  left  our  sewers  in  very  bad  con¬ 
dition,  we  have  sewer  bonds — which  is  a  little  tech¬ 
nical,  but  it  shows  the  thought — outstanding  that  are  a 
direct  obligation  of  the  city  of  Louisville,  where  the  city 
of  Louisville  is  practically  up  to  its  debt  limit  for  ad  va¬ 
lorem  bonds.  We  need  a  program  of  approximately  $30,- 
000,000. 
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Now,  we  developed  special  legislation,  upon  which  I  spent 
many  hours  at  night  with  special  counsel,  and  we  passed  a 
sewer  rental  bill  whereby  the  citizens  of  Louisville  will  pay 
a  special  sewer  rental  tax  based  on  a  nominal  amount  of 
their  water  bill,  and  that  will  go  into  a  special  sewer  im¬ 
provement  fund.  That  was  backed  both  by  a  Democratic 
Mayor  and  a  Republican  Board  of  Aldermen,  which  is 
rather  unusual  in  our  city.  That  will  have  to  be  sold  to  the 
public  so  they  will  understand  the  problem  of  the  city,  and 
that  is  the  type  of  program. 

For  instance,  our  county  court  is  trying  to  develop  a 
forest  program,  and  I  have  discussed  it  many  times.  That 
will  have  to  be  developed  through  a  program  of  enlighten¬ 
ment  over  the  air. 

The  Presiding  Officer:  It  is  your  thought,  sir,  that  these 
would  be  on  a  sustaining  basis  entirely? 

The  Witness:  Yes,  sir;  absolutely. 

The  Presiding  Officer:  Religious  programs  of  all  kinds 
would  be  purely  sustaining? 

The  Witness :  That  is  correct,  sir. 

866  The  Presiding  Officer :  Educational  programs  like¬ 

wise? 

The  Witness :  That  is  right. 

The  Presiding  Officer:  What  thought  have  you  given  to 
the  extent  of  commercial  time  and  sustaining  time? 

The  Witness :  Well,  I  think  you  will  see  that  fully  brought 
out. 

The  Presiding  Officer :  I  assume  that  was  covered  rather 
thoroughly  by  the  board  of  directors? 

The  Witness :  That  is  right,  sir. 

The  Presiding  Officer:  What  is  your  viewpoint  on  that, 
sir? 

The  Witness:  Well,  I  feel  that  we  should  give  the  re¬ 
quired  time.  I  think  we  have  developed  a  very  liberal  pro¬ 
gram  for  sustaining  time,  and  I  want  it  kept  up  because  I 
think  that  is  what  the  full  purpose  of  a  radio  station  is,  to 
serve  the  citizens. 
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The  Presiding  Officer:  Has  the  board  agreed  on  any 
definite  percentage  of  sustaining  time? 

The  Witness :  Yes,  sir,  we  have. 

The  Presiding  Officer :  What  is  that? 

The  Witness:  65-35. 

The  Presiding  Office:  65  commercial  and  35  sustaining? 
The  Witness:  That  is  right,  sir.  That  is  fully  brought 
out  in  the  testimony. 


867  By  Mr.  Welch: 

Q.  Has  the  board  discussed  the  question  of  religious 
programs?  A.  Yes. 

Q.  And  they  have  all  agreed  that  there  will  be  no  charge 
for  any  religious  program?  A.  That  is  right. 

Q.  Do  you  expect  to  offer  time  to  all  religions  in  the 
area?  A.  All  recognized  religions,  yes,  sir. 

Q.  On  an  equal  basis?  A.  Yes,  sir. 

Q.  How  about  your  civic  programs?  Are  they  all  going 
to  be  sustaining?  A.  Well,  I  would  say  they  should  be,  and 
I  want  them  to  be.  I  think  they  will  be ;  I  feel  they  will  be 
and  should  be. 

868  Q.  Has  the  board  of  directors  discussed  that?  A. 
yes. 

Q.  And  they  believe  it  should  be  sustaining?  A.  That 
is  right. 

Q.  How  about  fraternal  programs;  should  they  be  sus¬ 
taining  also?  A.  What  do  you  mean  by  fraternal  pro¬ 
grams? 

Q.  I  am  not  sure  I  know,  or  anybody  else  knows.  A.  I 
want  to  try  to  give  you  a  clear  answer.  Do  you  mean  like 
the  Masons  or  the  Odd  Fellows — if  they  are  doing  a  civic 
job  like  the  Kiwanis  Club?  I  think  that  would  apply  to  the 
Shrine  who,  in  Louisville,  are  taking  care  of  the  crippled 
children  work.  I  would  say  most  certainly  that  that  should 
be  a  sustaining  program. 

Q.  And  programs  of  a  similar  nature?  A.  That  is  right. 

Q.  How  about  your  sports  broadcasts ;  will  they  be  sus- 
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taining?  A.  Well,  I  would  say  that  we  have  time  for  sus¬ 
taining  programs,  and  if  any  particular  industry  that  is 
qualified  wants  to  sponsor  a  sports  program  on  a  commer¬ 
cial  basis,  we  would  give  them  that. 

Q.  Would  you  accept  sponsorship  for  all  sports  pro¬ 
grams?  A.  No,  I  would  not. 

869  Q.  Which  ones  wouldn’t  you?  A.  Well,  I  don’t 
quite  mean  which  ones. 

Q.  What  types  of  sports  programs?  A.  The  types  I 
wouldn’t  would  be  high  school  athletics,  where  the  younger 
element  of  the  city  is  interested.  I  feel  that  should  be  a 
sustaining  program.  That  is  of  civic  interest. 

Q.  That  has  been  discussed  by  the  board  of  directors? 
A.  Yes.  Probably  professional  sports  would  be  more  of  a 
commercial  type. 

Q.  Your  testimony  with  respect  to  the  amount  of  time  de¬ 
voted  to  sustaining  programs  has  been  approved  by  the 
board  of  directors,  has  it?  A.  That  is  correct,  sir. 

Q.  All  of  your  testimony  with  respect  to  types  of  pro¬ 
grams?  A.  That  is  right. 

Q.  I  believe  you  mentioned  that  you  didn’t  have  in  mind 
any  network.  Has  the  board  of  directors  discussed  the 
possibility  of  network  affiliation?  A.  No. 

Q.  They  have  not?  A.  No. 

Q.  You  don’t  know  then  whether  the  applicant  intends 
to  have  a  network  affiliation  or  not?  A.  I  do  not. 

Q.  Didn’t  you  think  that  a  rather  important  ques- 

870  tion  to  bring  up  for  board  discussion?  A.  I  think 
the  most  important  thing  is  to  see  whether  we  are 

!  going  to  have  the  constructon  permit  first. 

Q.  Whether  you  have  a  network  affiliation  or  not?  A.  I 
think  it  would  be  the  desire  of  every  station  that  would  like 
to  get  one,  but  we  do  not  have  one  and  have  not  discussed  it. 

Q.  Has  the  board  of  directors  discussed  at  some  length 
the  program  policies  ?  A.  Yes. 

Q.  And  the  question  of  network  affiliation  never  came  up 
in  such  discussion?  A.  It  has  come  up  in  our  policy  setting 


48 


with  Mr.  Batchelder’s  work  in  the  programs,  and  you  will 
find  that  is  clearly  brought  out  in  his  testimony. 

Q.  Is  Mr.  Batchelder  a  member  of  the  board  of  directors! 
A.  No,  sir. 

Q.  But  you  are!  A.  That  is  right. 

Q.  And  your  testimony  is  that  this  network  affiliation 
question  has  never  been  brought  up  by  the  board  of  direc¬ 
tors!  A.  Well,  it  was  brought  up  in  connection — let’s  take, 
for  instance,  the  way  it  came  up.  Let  us  say  that  we  had 
in  our  sustaining  program  a  certain  amount  of  music  or 
cultural  part  of  our  program,  and  were  we  to  get  a  hook-up 

that  would  be  of  a  cultural  nature - 

871  The  Presiding  Officer:  I  think  Mr.  Welch’s  ques¬ 
tion  is  pretty  clear.  He  wants  to  know  what  the 
board  has  decided  on  the  matter  of  whether  there  shall  or 
shall  not  be  a  chain  affiliation.  Has  it  been  definitely  de¬ 
termined  that  there  will  be,  or  is  the  question  still  open! 

The  Witness:  No,  it  hasn’t  been  decided.  I  would  think 
if  we  could  get  a  hook-up,  that  we  would  certainly  like  to 
ha,ve  it. 

By  Mr.  Welch: 

Q.  Is  that  the  feeling  of  the  board!  A.  Oh,  yes,  that  is 
the  feeling  of  the  board. 

Q.  Have  you  had  any  negotiaions  or  discussions  with  any 
network!  A.  No,  sir. 

Q.  None  whatsoever!  A.  No. 

Q.  The  board  decided  upon  this  ratio  of  commercial  time 
and  sustaining  time,  did  it!  A.  ‘That  is  right. 

Q.  And  they  agreed  to  65  per  cent  and  35  per  cent?  A. 
That  is  right. 

Q.  That  is,  35  per  cent  will  be  sustaining?  A.  That  is 
correct. 

•  •  *  •  •  *  •  •  •  • 

876  The  Presiding  Officer :  As  I  understand  it,  you  will 
have  a  network  affiliation  if  satisfactory  arrange¬ 
ments  can  be  made? 
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The  Witness :  That  is  correct,  sir. 

•  ••••••••• 

Emanuel  Levi. 

was  called  as  a  witness  for  and  on  behalf  of  Mid- America 
and,  having  been  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination. 

877  By  Mr.  Baker : 

•  ••***#•*• 

Q.  What  is  your  position  with  the  Mid- America  Broad¬ 
casting  Corporation?  A.  Stockholder  and  director. 

Q.  And  what  is  the  extent  of  your  stock  holdings?  A. 
About  9  per  cent  of  the  common  and  9  per  cent  of  the  “B” 
preferred,  and  I  think  18  per  cent  of  the  “A”. 

879  Q.  Mr.  Levi,  how  long  have  you  been  a  resident 
of  Louisville?  A.  All  of  my  life  with  the  exception 

of  a  short  time,  two  years,  which  I  spent  in  Chicago. 

880  Also  at  that  time  I  established  Radio  Station 
WHAS,  which  was  some  time,  as  I  recall,  in  the 

early  20 ’s.  It  was  one  of  the  very  early  stations,  so  early 
that  we  had  to  make  arrangements  to  have  dealers  sell  ra¬ 
dio  receiving  sets  so  there  would  be  somebody  to  listen  to 
the  station.  We  even  rigged  up  a  receiving  set  with  a 
loud  speaker,  which  was  something  in  those  days,  to  go 
around  in  the  surrounding  communities  so  that  they  could 
hear  a  radio.  That  started  as  a  500-watt  station,  and  by 
gradual  steps  went  up  to  50,000  watts. 

I  left  the  Courier- Journal  in  1936,  and  was  publisher  of 
the  Chicago  Herald-Examiner  and  Chicago  American  for 
two  years. 

I  retired  in  ’38,  and  spent  a  year  traveling  around  the 
country,  and  returned  in  ’39  to  Louisville  and  again  got 
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into  harness  in  the  Independence  Insurance  Coin- 

881  pany,  in  which  I  had  a  considerable  interest.  I  was 
president  of  it  for  probably  a  year.  I  sold  out  my 

interest,  and  since  then  have  had  no  active  business  con¬ 
nection  that  takes  up  any  of  my  time. 

Q.  What  were  your  duties  in  connection  with  Station 
WHAS?  A.  My  duties  were  to  get  it  started  and  to  keep 
it  in  operation.  I  was  in  complete  charge  of  the  station. 
I  don’t  mean  by  that  that  I  operated  all  the  details  of  the 
station ;  of  course  the  station  manager  handled  the  details. 
The  policy,  of  course,  was  set  by  me  in  conjunction  with 
the  owner  of  the  property. 

Q.  At  the  time  you  left,  this  station  was  operating  with 
50,000  watts  on  a  clear  channel?  A.  It  still  is. 

Q.  Mr.  Levi,  how  much  time  would  you  devote  to  the  op¬ 
eration  of  this  station  as  a  member  of  the  board  of  di¬ 
rectors?  A.  I  expect  to  devote  considerable  time  to  it.  I 
have,  as  I  stated,  no  occupation  that  ties  me  down.  I  am 
interested  in  the  station  and  expect  to  give  the  manager, 
whoever  he  may  be,  all  the  help  that  he  wants. 

Q.  And  that  would  be  active  participation?  A.  That  is 
right. 

•  •  *  *  •  •  •  •  •  • 

882  Q.  Mr.  Levi,  you  have  been  a  lifelong  resident  of 
Louisville.  Are  you  acquainted  with  the  needs  or 

any  particular  needs  for  a  new  station  of  this  tvpe?  A. 
Yes. 

Q.  Would  you  care  to  state  them  for  the  record?  A. 
Well,  I  think  one  outstanding  need  is  local  news  coverage. 
I  think  the  most  important  thing  in  news  to  any  community 
is  local  news.  Of  course  I  realize  we  are  interested  in  na¬ 
tional  news  in  these  days  of  international  news,  but  still 
the  controlling  feature  of  news  is  local  news,  and  I  know 
of  no  station  in  Louisville  that  is  giving  sufficient 

883  coverage  to  local  news. 

Q.  Would  that  be  one  of  the  features  of  this  pro¬ 
posed  station?  A.  It  is  one  of  the  features  that  I  insisted 
on. 
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Q.  Did  you  also  insist  on  local  news  reporters  attached  to 
the  station  exclusively?  A.  That  is  the  only  way  in  which 
you  can  get  local  news,  which  is  to  have  a  regular  staff 
which  covers  regular  beats,  and  I  mean  by  that  news  and 
not  editorial  expression,  I  mean  without  any  slant  to  it  at 
all,  objective  reporting. 

Q.  Mr.  Levi,  have  you  discussed  with  other  members  of 
the  board  the  possibility  of  a  network  affiliation?  A.  Yes. 

Q.  What  has  that  decision  been?  A.  It  is  a  hope,  that  is 
all,  but  no  prospects. 

Q.  In  case  such  an  affiliation  were  offered,  would  you 
recommend  accepting  it?  A.  If  it  was  on  proper  terms. 

Q.  What  are  your  feelings  with  respect  to  strictly  local 
programs  of  a  network  station?  A.  Come  again;  I  didn’t 
get  you. 

Q.  How  would  you  feel  about  presenting  local  programs 
over  your  station  even  if  you  did  accept  an  affiliation?  A. 
Certainly  I  would  do  that. 

Q.  You  would  try  to  maintain  a  balance  of  local 
884  and  network?  A.  I  think  your  local  is  as  important 
as  your  network,  if  not  more  so. 


886  Cross-Examination. 

By  Mr.  Young: 


Q.  You  placed  considerable  emphasis  on  local  news  cov¬ 
erage  from  the  proposed  station.  How  many  report- 
887  ers  do  you  expect  to  hire  for  that  purpose?  A.  At 
least  two,  and  a  man  in  charge  of  them. 

Q.  Three  altogether?  A.  At  a  minimum. 

•  •••*#*••• 

Cross-Examination. 

By  Mr.  Welch : 

Q.  How  long  were  you  associated  with  WHAS?  A. 
From  its  inception  until  1936. 
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Q.  Its  inception  being  when?  A.  Sometime  in  the  20 ’s. 
I  couldn’t  exactly  say. 

Q.  I  don’t  believe  I  clearly  got  your  connection  with 
WHAS.  What  was  the  exact  nature  of  your  duties  over 
that  period  of  time?  What  was  your  relationship  with 
the  station?  A.  I  was  Vice  President  and  General  Man¬ 
ager  of  the  Courier  Journal  and  Times  Corporation  which 
owned  and  operated  WHAS,  and  that  was  part  of  my  du¬ 
ties  along  with  the  operation  of  the  newspapers. 

Q.  Then  your  only  association  with  the  station  was  as 
an  officer  and  director  of  the  Times;  is  that  right?  A.  Of 
the  corporation  which  owned  the  station,  not  solely  as 
an  officer  and  director.  I  was  actively  engaged  in 
888  almost  daily  contact,  and  sometimes  many  times  a 
day  with  the  station  manager. 

Q.  With  the  station  manager — is  that  what  you  said? 
A.  That  is  right. 

Q.  WTiat  were  the  nature  of  those  contracts?  Did  you 
have  a  position  at  the  station,  or  -were  you  just  in  an  ad¬ 
visory  capacity?  A.  If  you  are  going  to  ask  to  to  remem¬ 
ber  conefrences  held  about  20  years  ago,  I  am  going  to 
tell  you  offhand  I  can’t  remember  them. 

The  Presiding  Officer:  Just  a  minute.  Will  you  confine 
yourself  to  the  questions  ? 

The  Witness :  I  am  trying  to,  but  he  wants  to  know  what 
the  nature  of  my  contact  was  20  years  ago,  and  I  cannot 
tell  him  what  any  particular  meeting  was  about. 

Will  you  repeat  your  question? 

By  Mr.  Welch: 

Q.  Yes.  Will  you  tell  me  the  nature  of  those  contacts 
you  had  with  the  General  Manager?  That  is,  generally 
I  am  trying  to  find  out  what  your  association  with  the  sta¬ 
tion  was.  I  am  not  asking  you  to  tell  me  any  conversations 
or  recite  specific  contacts,  but  tell  me  generally  what  you 
did.  A.  The  usual  questions  that  would  come  up,  and  par¬ 
ticularly  at  the  beginning  of  a  new  industry  as  to  the 


53 


operations,  policies,  sometimes  consultation  on  per- 

889  sonnel  but  rarely  so,  the  type  of  programs — ques¬ 
tions  of  that  sort. 

Q.  Mostly  questions  of  policy  in  the  operation  of  the 
station.  Is  that  right?  A.  I  would  say  generally  speak¬ 
ing,  yes. 

*••**•***• 

890  Q.  Were  you  ever  manager  of  the  radio  depart¬ 
ment  ?  A.  No. 

Q.  Were  you  ever  Chief  Engineer  of  the  station?  A. 
Yes. 

Q.  You  were  Chief  Engineer?  A.  I  thought  you  said 
did  I  have  a  Chief  Engineer. 

Q.  Were  you  ever  Chief  Engineer?  A.  No. 

Q.  Were  you  ever?  A.  I  know  nothing  about  the  tech¬ 
nical  phases  of  it. 

Q.  Were  you  ever  in  the  program  department  of  the 
station?  A.  No,  I  discussed  programs  from  time  to  time. 

Q.  Were  you  ever  an  announcer?  A.  Never;  I  never 
talked  over  it. 

Q.  Did  you  have  any  other  similar  positions  with  the 
station?  A.  I  don’t  get  your  question. 

Q.  You  are  familiar  with  the  staffing  of  a  radio  station? 
A.  Generally  speaking,  yes. 

891  Q.  Do  you  know  the  positions  that  are  held  in  the 
staff  of  that  station?  A.  Yes. 

Q.  Did  you  ever  hold  such  a  position?  A.  No. 

Q.  Finally  we  got  it.  Have  you  ever  had  any  broadcast¬ 
ing  experience  other  than  with  WHAS?  A.  None  at  all. 

Q.  What  are  your  present  civic  connections  with  Louis¬ 
ville,  Mr.  Levi?  A.  I  have  no  civic  connections  at  all. 
During  the  period  that  I  was  on  the  papers,  I  conceived 
it  my  duty  to  stay  off  of  the  committees  so  that  I  might 
better  publicize  without  any  personal  interest  activities  in 
Louisville,  and  I  haven’t  since  gotten  on  it. 

•  ••••••••• 
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892  Q.  I  understand  that  you  will  accept  a  network 
affiliation  if  satisfactory  arrangements  can  be  made 
for  it.  Is  that  right?  A.  Yes. 

******•••• 

894  By  Mr.  Welch: 

Q.  Has  the  Board  of  Directors  discussed  possible 

895  affiliations  with  any  network  in  particular?  A.  Not 
in  particular,  no. 

Q.  Have  they  discussed  it  in  general?  A.  Yes. 

Q.  And  the  Board  of  Directors  have  agreed  that  they 
will  accept  a  network  affiliation  if  arrangements  can  be 
made.  Is  that  correct?  A.  Correct. 


896  By  Mr.  Welch : 

Q.  Have  the  Board  of  Directors  decided  what  portion 
of  the  program  time  will  be  network  variety  if  an  affilia¬ 
tion  is  secured  ?  A.  No. 

Q.  There  has  been  no  discussion  on  that,  informally  or 
otherwise?  A.  You  mean  as  to  what  percentage  would  be 
network? 

Q.  That  is  correct,  sir.  A.  Our  discussion  was  confined 
to  what  percentage  would  be  commercial  and  what  sus¬ 
taining. 

Q.  You  didn’t  discuss  the  portion  of  time  to  be  devoted 
to  network  programs  if  an  affiliation  is  obtained?  A.  No. 

Q.  What  do  you  personally  think?  What  portion  of  your 
program  time  should  be  of  network  variety  if  you  obtain 
an  affiliation?  A.  That  I  cannot  answer  offhand. 

Q.  You  don’t  have  any  thoughts  on  the  subject?  A.  No. 

Q.  In  discussing  your  staff,  did  I  correctly  understand 
you  to  say  that  members  of  the  staff  would  be  picked  by 
the  General  Manager?  A.  Yes. 

Q.  Do  you  intend  to  rely  pretty  much  on  his  choice 

897  of  members  of  the  staff?  A.  Correct. 
*••*•**••• 
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898  Q.  What  are  your  thoughts,  Mr.  Levi,  on  the 
amount  of  time  that  should  be  devoted  to  commer¬ 
cial  programs?  A.  As  stated  in  our  statement  of  policy,  65 
percent. 

Q.  Do  you  agree  that  there  should  be  no  commercial 
time  in  excess  of  that  percentage?  A.  Except  in  the  in¬ 
stance  stated  in  the  statement  of  policy,  that  if  the  high- 
class  sustaining  program  goes  on  a  commercial  basis,  I 
think  then  that  you  could  go  over  the  65,  but  not  exceed  70. 

Q.  Is  there  any  limitation  upon  the  acceptance  of  spon¬ 
sorship  for  high-class  sustaining  programs?  A.  A  limita¬ 
tion  on  acceptance  of  sponsorship? 

Q.  Yes.  As  I  understand,  if  you  have  a  high-class  sus¬ 
taining  program,  you  will  accept  the  sponsorship  for  it.  Is 
that  right?  A.  Yes. 

Q.  Is  there  any  limitation  on  the  amount  of  sponsorship 
you  will  accept  in  excess  of  that  65  percent  providing  the 
program  is  high-class?  A.  70. 

Q.  70,  did  you  say?  A.  A  total  of  70  percent  under  those 
circumstances. 

Q.  You  wouldn ’t  accept  sponsorship  beyond  that 
amount?  A.  No,  sir. 

899  Q.  Why  not?  A.  Because  I  think  that  would  be 
an  unbalanced  set-up. 

Q.  I  see.  That  is  your  only  reason  for  setting  this  70 
percent  figure.  Is  that  right?  A.  That  is  the  sum  of  my 
reasons. 

Q.  Well,  suppose  we  break  down  the  sum,  then,  and 
find  out  what  the  reasons  are.  A.  Because  I  think  it  would 
impinge  on  our  public  service. 

Q.  Do  you  agree  with  the  testimony  of  Mr.  Trost  with 
respect  to  the  types  of  programs  which  will  be  sustaining? 
In  other  words,  do  the  views  which  he  has  expressed  in 
this  proceeding  thus  far  reflect  the  views  of  the  Board 
of  Directors  generally?  A.  Well,  I  cannot  answer  that 
question.  My  memory  isn’t  good  enough  to  just  remember 
every  answer  that  Mr.  Trost  made.  I  would  be  glad  to 
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answer  any  specific  question  as  to  any  specific  program. 

Q.  All  right.  Do  you  agree  with  Mr.  Trost  that  religious 
programs  will  all  be  of  a  sustaining  nature?  A.  Yes,  sir. 

Q.  All  civic  programs  will  be  of  a  sustaining  nature? 
A.  Yes. 

Q.  All  fraternal  programs  will  be  of  a  sustaining  nature? 
A.  I  am  in  the  same  fix  you  are.  I  don’t  know  what 

900  fraternal  programs  are. 

Q.  If  you  take  the  same  assumption  he  did?  A.  I 
will  agree  with  him. 

Q.  The  same  would  be  true  with  respect  to  controversial 
issues,  they  will  all  be  on  a  sustaining  basis?  A.  That  is 
correct. 

Q.  Educational  programs?  A.  Correct. 

Q.  And  certain  sports  programs;  for  example,  high 
school  sports,  will  be  sustaining?  A.  Yes,  sir. 

Q.  Do  you  know  of  any  other  types  of  programs  which 
you  will  not  accept  sponsorship  for?  A.  Oh,  I  don’t  recall 
any  offhand.  I  can  readily  imagine  there  might  be  some 
types  of  sustaining  programs  that  you  just  don’t  want  to 
commercialize. 

Q.  For  example,  other  than  what  we  have  already  dis¬ 
cussed?  A.  I  just  said  I  cannot  pick  a  specific  example. 

Q.  Is  all  your  entertainment  time  going  to  be  commer¬ 
cial  ?  A.  No,  I  would  say  not. 

Q.  What  portion  of  it  wouldn’t  be  commecrial?  A.  I 
haven’t  tried  to  figure  that. 

Q.  Do  you  have  any  thoughts  on  the  subject?  A.  No,  I 
haven’t. 

901  Q.  Do  you  think  of  any  types  of  entertainment 
programs  that  you  don’t  think  should  be  commer¬ 
cial  ?  A.  Not  offhand. 

Q.  The  Board  of  Directors  discussed  that  problem?  A. 
That  specific  problem  I  think  not;  not  to  my  recollection. 

Q.  Has  the  Board  of  Directors  discussed  the  other  sus¬ 
taining  programs  which  we  have  just  mentioned?  A.  Yes, 
sir. 


57 

Q.  And  it  is  the  agreement  of  the  Board  of  Directors,  is 
it,  that  all  of  those  programs  by  type  should  be  sustaining 
and  not  commercial  ?  A.  That  is  correct. 

904  The  Presiding  Officer:  Mr.  Levi,  has  the  Board 
determined  that  the  need  is  such  as  to  require  a 

purely  local  outlet? 

The  Witness:  Purely  local? 

The  Presiding  Officer:  Yes,  sir. 

905  The  Witness:  I  wouldn’t  go  that  far;  no,  sir. 

The  Presiding  Officer:  What  has  been  the  Board’s 

determination  along  that  line  as  a  result  of  its  study  of  the 
needs  in  that  area? 

The  Witness:  Well,  as  I  said  this  morning,  there  are 
several  items  on  it.  My  personal  view,  and  I  think  that 
shared  by  most  of  the  Board,  is  that  news  is  not  sufficiently 
covered,  that  there  is  not  a  particularly  good  coverage  in 
the  agricultural  line  which  I  was  just  asked  about,  which 
is  one  of  the  reasons  why  we  want  to  employ  a  man  that 
has  had  County  Agent  experience  to  work  directly  with 
farmers  and  to  build  programs  on  that  basis. 

It  is  a  good  deal  of  an  agricultural  community  that  we 
would  cover. 

The  Presiding  Officer:  What  I  had  in  mind  was  this: 
Has  the  Board  determined  that  the  need  of  the  Louisville 
area  is  such  as  to  require  a  station  which  would  serve  the 
immediate  needs  of  Louisville,  or  that  in  part  and  a  chain 
affiliation,  a  chain  service  of  a  national  nature? 

The  Witness:  I  think  largely  local  has  influenced  the 
Board. 

The  Presiding  Officer :  What  is  your  thought  and  what  is 
the  thought  of  the  Board  with  reference  to  these  sustain¬ 
ing  programs  during  the  hours  of  7 :00  and  11.  :00  p.m.  in 
the  evening? 

The  Witness :  Between  the  hours  of  7 :00  and  11 :00? 

906  The  Presiding  Officer:  The  most  desirable  hours, 
yes. 
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The  Witness:  It  is  the  Board’s  view,  and  we  have  pre¬ 
pared  our  program  schedule  on  that  basis,  that  a  fair  pro¬ 
portion  of  that  must  go  into  the  better  listening  hours. 

The  Presiding  Officer:  And  if  you  could  not  make  an 
arrangement  with  a  chain  organization  which  would  enable 
you  to  give  that  sustaining  time  during  the  hours  of  7 :00 

and  11 :00,  you  would  not - 

The  Witness :  I  would  certainly  vote  against  it. 


William  H.  Veeneman, 

a  witness  called  for  and  on  behalf  of  Mid- America  Broad¬ 
casting  Corporation,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows : 

Direct  Examination 

By  Mr.  Baker: 

•  ••••••*•• 

909  Q.  Mr.  Veeneman,  what  position  do  you  hold 
with  Mid- America  Broadcasting  Corporation?  A. 
Vice  President  and  Treasurer. 

Q.  Are  you  a  member  of  the  Board  of  Directors?  A.  Yes. 
Q.  And  you  are  a  stockholder?  A.  Yes. 


911  Q.  What  interest  do  you  take  in  civic  affairs  in 
Louisville  and  the  surrounding  area?  A.  I  think  I 

have  donated  rather  freely  to  all  the  various  things  there, 
and  I  am  sort  of  a  co-adviser  to  the  Community  Chest. 

Q.  In  Louisville?  A.  Yes,  and  on  the  Board  of  the  Sis¬ 
ters  of  Charity  of  the  Nazareth  College  there  in  Louisville. 

•  ••••••••• 

Cross-Examination 

By  Mr.  Young : 

912  Q.  Do  you  expect  to  take  any  active  part  in  the 
operation  of  the  station?  A.  Maybe  from  the  finan¬ 
cial  end  of  it,  but  not  the  operating  end  of  it. 
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Q.  You  wouldn’t  have  anything  to  do,  then,  with  the 
operation?  A.  Frankly,  I  know  nothing  about  it  and 
wouldn’t  be  in  a  position  to. 

Q.  What  is  your  view — are  you  a  member  of  the  board  of 
directors?  A.  Yes  sir. 

Q.  What  is  your  view  on  network  programs?  A.  We 
more  or  less  in  our  meetings  worked  out  on  the  basis  of 
about  60  percent  commercial. 

Q.  I  meant  network.  Do  you  think  the  station  should 
affiliate  with  a  network?  A.  I  would  think  so. 

Q.  You  think  it  should?  A.  Yes. 

Q.  Do  you  knw  whether  any  discussions  have  been  held 
with  networks?  A.  No  sir,  I  do  not.  I  haven’t  been  active. 
It  is  just  that  I  am  director  and  own  about  five  percent  of 
the  stock. 

Q.  Is  this  more  or  less  of  an  investment  for  you, 

913  then?  A.  Well,  it  is  an  investment,  and  I  think  it  is 
something  that  I  think  is  very  nice  to  be  in,  a  nice 

type  of  business  to  be  in. 

Q.  Should  you  get  a  network  affiliation,  how  much  of  the 
station’s  time  do  you  think  should  be  devoted  to  network 
programs?  A.  Well,  that  is  something  I  think  probably  the 
other  directors  would  have  more  information  on  and  ex¬ 
perience  than  I  have. 

914  Cross  Examination 

By  Mr.  Welch: 

Q.  You  said  that  you  didn’t  know  of  any  conversation 
with  respect  to  net  work  affiliation  or  conferences  or  nego¬ 
tiations,  contracts,  or  anything  of  the  sort?  A.  No,  frank¬ 
ly  I  have  not  attended  all  of  these  board  of  directors  meet¬ 
ings.  I  have  been  away  a  great  deal. 

Q.  Can  you  tell  me  who  in  this  applicant  corporation  can 
answer  that  question?  A.  I  didn’t  quite  get  that. 

Q.  Well,  so  far,  I  have  been  trying  to  find  out  who  had 
these  conversations  or  negotiations  with  the  networks 
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which  appear  in  answer  to  one  of  the  questions  in  the  ap¬ 
plications,  and  I  cannot  find  anybody  who  knows  the  an¬ 
swer.  A.  I  think  Mr.  Trost. 

Q.  You  think  Mr.  Trost  would  be  one  who  would 
915  know?  A.  Yes. 

Q.  Do  you  know  who  provided  the  information  for 
the  application  in  connection  with  the  network  affiliation? 
A.  No,  I  do  not. 

Q.  Do  you  have  any  particular  network  in  mind  you 
would  like  to  see  the  station  affiliated  with  if  the  application 
is  granted?  A.  Well,  I  suppose  we  would  like  to  get  any 
of  them.  That  would  be  my  personal  opinion,  as  a  director. 


Q.  Have  you  ever  had  any  other  broadcast  interests, 
other  than  this  application?  A.  No,  except  as  I 
916  said,  just  to  purchase  stock  on  the  market. 

Q.  How  about  broadcasting  experience?  Have 
you  ever  had  any?  A.  None  whatsoever. 

Q.  None  whatsoever?  A.  No. 


Q.  How  did  you  arrive  at  this  65  percent  figure  for  com¬ 
mercial  time?  A.  I  think,  as  I  understand,  throughout 
discussion  was  something  more  or  less  we  thought  would 
be  liberal  to  both  parties,  that  is,  to  ourselves,  and  what¬ 
ever  we  would  have  to  give.  In  other  words  65  percent 
would  leave  some  margin  of  profit. 

917  Q.  Did  you  more  or  less  accept  the  decision  of 
the  others  in  this  regard,  since  you  had  no  broad¬ 
casting  experience  ?  A.  Yes. 

•  ••••••••• 

Edmund  E.  Plunkett, 

a  witness  called  for  and  on  behalf  of  Mid- America  Broad¬ 
casting  Corporation,  having  been  previously  sworn,  was 
examined  and  testified  as  follows : 
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918  Direct  Examination 
By  Mr.  Baker: 

Q.  Will  you  give  your  full  name  and  address  to  the  re¬ 
porter?  A.  Edmund  R.  Plunkett,  1049  Elderwood  Avenue, 
Pelham,  New  York. 


Q.  Mr.  Plunkett,  what  is  your  position  with  Mid- 
919  America  Broadcasting  Corporation?  A.  I  am  a  di¬ 
rector. 

Q.  On  the  Board  of  Directors?  A.  Yes. 

Q.  And  you  are  a  stockholder  also?  A.  A  stockholder, 
yes  sir. 

Q.  Can  you  give  percentagewise  the  stock  that  you  con¬ 
trol?  A.  I  own  five  percent  of  the  “A”  stock,  20  percent 
of  the  common,  and  a  fraction  more  than  20  percent  of 
the  “B” 


921  Q.  Mr.  Plunkett,  what  interest  do  you  have  in  this 
proposed  Louisville  station?  Why  are  you  inter¬ 
ested  in  this  corporation?  A.  Well,  the  opportunity  to 
become  interested  in  it  was  presented  to  me  by  a  friend  of 
mine,  and  I  think  there  were  two  principal  positions  that 
made  it  especially  interesting.  One  was  having  been  in  the 
lumber  business  for  a  lifetime,  I  have  made  a  good  many 
friends  in  Louisville  entirely  through  my  regular  lumber 
business  connections. 

The  other  was  that  at  the  time  it  came  to  my  attention, 
my  only  son  was  in  the  Army  and  was  showing  signs  of 
being  unwilling  or  at  least  not  intrested  in  continuing  my 
business,  which  I  had  hoped  always  that  he  would. 


922  Q.  Mr.  Plunkett,  how  much  time  would  you  be  able 
to  devote  as  a  member  of  the  board  of  directors  of 
this  proposed  station.  A.  Well,  of  course  I  live  a  good  dis¬ 
tance  from  Louisville.  I  have  attended,  since  I  have  been 
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a  member  of  the  board,  and  I  intend  to  attend  every  regular 
board  meeting.  I  could,  if  I  have  sufficient  time,  carry  on 
anything — if  there  was  anything  in  connection  with  our 
area  that  would  be  helpful.  That  is  about  all  I  can  do  about 
it. 

Q.  Mr.  Plunkett,  you  heard  the  testimony  of  Mr.  Trost 
and  Mr.  Levi  concerning  this  executive  committee.  What 
are  your  personal  feelings  about  that?  Has  it  ever  been 
discussed  with  you?  A.  It  has  never  been  discussed.  With¬ 
out  any  discussion,  I  had  assumed  that  the  members  of 
the  Board  residing  in  Louisville  would  be  required  to  pass 
on  day-to-day  matters  of  policy  and  operation.  But  to  me, 
I  wouldn’t  care  whether  there  was  an  executive  committee 
or  not ;  but  it  has  never  been  discussed. 

923  I  assumed  the  members  living  in  Louisville  would 
take  care  of  the  immediate  problems. 

•  ••••••••• 

Cross  Examination 
By  Mr.  Young: 

Q.  Is  the  other  Mr.  Plunkett  listed  as  a  stockholder  your 
son?  A.  No,  my  brother. 

Q.  Well,  if  your  son  proposed  to  or  decides  that  he  is 
interested  in  the  broadcasting  station,  would  your  stock 
be  transferred  to  him?  A.  I  don’t  know  whether  it  would 
or  not.  The  situation  that  I  described  here  has  changed 
somewhat,  because  my  thought  on  it  was  two  years 

924  ago,  I  guess,  and  since  then  my  son  has  come  back 
and  been  discharged  from  the  Army,  and  I  am 

happy  to  say  has  gone  into  my  business,  and  I  hope  he  will 
stay  there. 

Q.  Has  he  indicated  any  interest  in  the  broadcast  sta¬ 
tion?  A.  Not  actively.  He  is  interested  in  it,  I  believe, 
but  has  not  indicated — I  doubt  if  he  wants  to  go  into  that 
business.  I  am  trying  to  urge  him  to  stay  in  the  lumber 
business,  if  he  will. 
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Q.  You  expect  to  take  no  part  in  the  operation  of  the  sta¬ 
tion  other  than  as  a  director,  possibly  attending  regular 
directors’  meetings?  A.  Yes  sir. 

Q.  What  did  you  mean  when  you  said  that  you  would 
handle  any  matters  in  your  area  that  might  be  of  help  to 
the  broadcasting  station?  A.  I  didn’t  have  anything  at  all 
in  mind.  I  just  meant  that  I  lived  so  far  away  that  I  can¬ 
not  be  expected  to  attend  to  day-to-day  matters  which  come 
up  in  the  operation  of  the  station.  I  will  be  available  by 
telephone,  but  other  than  that,  I  probably  wouldn’t  be  on 
hand. 

Q.  Do  you  devote  full  time  to  the  operation  of  the  lum¬ 
ber  business?  A.  Yes,  that  is  my  only  business. 


925  Q.  Do  you  think  it  would  be  desirable  for  the  pro¬ 
posed  station  to  have  a  network  affiliation  ?  A.  I 

certainly  would. 

Q.  As  a  member  of  the  board,  you  would  make  such  affil¬ 
iation  if  you  found  one  available?  A.  That  would  be  my 
personal  wish  as  a  member  of  the  board. 

•  **•****•• 

926  Cross  Examination 

By  Mr.  Welch: 

Q.  Mr.  Plunkett,  have  you  ever  had  any  broadcasting 
experience?  A.  No. 


Q.  Did  you  ever  reside  in  Louisville?  A.  No. 

Q.  Have  you  ever  had  any  broadcast  interests  up 
927  to  the  present  application?  A.  No,  never. 


931  Further  Cross  Examination 
By  Mr.  Young : 

Q.  You  mentioned  in  your  direct  testimony  that  a  friend 
of  yours  got  you  interested  in  the  application.  A.  That  is 
right 
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Q.  Who  was  that?  A.  A  man  named  Harvey  Newins  of 
New  York  City. 

Q.  Was  he  in  the  original  application?  A.  I  don’t  know 
— he  was  a  stockholder  of  this  company  and  has  since  re¬ 
signed  and  sold  his  stock;  whether  in  the  original  applica¬ 
tion,  I  don’t  know. 


933  Harold  J.  Plunkett, 

I 

a  witness  called  for  and  on  behalf  of  Mid- America  Broad¬ 
casting  Corporation,  having  been  first  duly  sworn,  was  ex¬ 
amined  and  testified  as  follows : 

Direct  Examination 

By  Mr.  Baker: 

Q.  Will  you  give  your  full  name  and  address  to  the  re¬ 
porter  please?  A.  Harold  J.  Plunkett,  Hilltop  Place,  Rye, 
New  Yrork. 

Q.  WTiat  is  your  occupation,  Mr.  Plunkett?  A.  Lumber 
wholesaling  and  manufacturing. 

i 

934  Q.  What  is  your  connection  with  Mid-America 
Broadcasting  Corporation?  A.  I  am  a  stockholder. 


935  Q.  And  do  you  like  wise  have  friends  and  ac¬ 
quaintances  and  people  in  business  with  whom  you 

936  are  acquainted  in  Louisville?  A.  Yes,  and  sur¬ 
rounding  territory.  I  make  several  trips  a  year  to 

Louisville  and  Eastern  Kentucky,  and  do  business  regu¬ 
larly  in  that  section. 

Q.  In  the  event  that  this  corporation  is  granted  a  con¬ 
struction  permit,  how  much  time  w'ould  you  be  able  to  de¬ 
vote  to  this  station?  A.  Well,  my  brother  and  I  have  dis¬ 
cussed  it  in  our  own  business,  and  we  think  while  I  am  not 
a  director  and  perhaps  won’t  be  called  upon  to  take  an  ac¬ 
tive  part,  still  our  business  is  well  enough  organized  so 
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that  between  us  we  can  shift  work  in  our  own  business  to 
leave  whatever  time  is  necessary  for  his  active  part. 

Cross  Examination 
By  Mr.  Young: 

Q.  How  did  you  first  become  interested  in  this 

937  application?  A.  Well,  what  I  would  say  would  be 
pretty  much  a  repetition  of  my  brother’s  testimony. 

He  and  I  for  a  great  many  years  have  had  almost  identical 
business  interests,  and  he  made  it  a  point  to  keep  them 
that  vray  so  that  there  would  never  be  any  question  about 
the  amount  of  time  he  applied  to  our  closely-held  corpora¬ 
tion. 

In  addition,  frankly,  the  son  he  mentioned  here  is  my 
only  nephew,  and  I  have  almost  the  same  interest  in  that 
respect  that  he  had. 

Q.  Do  you  expect  to  continue  to  live  in  Rye?  A.  I  live 
in  Rye  and  my  office  is  there,  and  I  expect  to  continue  there, 
yes  sir. 

Cross  Examination 
By  Mr.  Welch: 

938  Q.  Have  you  ever  had  any  broadcast  interests 
other  than  the  present  application?  A.  No. 

Q.  Have  you  ever  had  broadcast  experience?  A.  No. 

Q.  Did  you  ever  reside  in  Louisville?  A.  No. 

Q.  Do  you  have  any  civic  connections  in  Louis- 

939  ville?  A.  No. 

Q.  Your  only  association  with  the  applicant  cor¬ 
poration  is  as  a  stockholder.  Is  that  correct?  A.  That  is 
correct. 


•  ••••••••• 


66 


945  Q.  Do  you  expect  to  have  any  association,  with  the 
applicant  corporation  other  than  as  a  stockholder, 
Mr.  Plunkett?  A.  Well,  I  don’t  plan  to. 

946  Q.  Do  you  have  any  plans  with  respect  to  active 
participation  in  the  operation  of  the  station?  A. 

No. 

*•**•*•*•• 

948  Henry  Fitzhugh,  Jr., 

a  witness  called  for  and  on  behalf  of  Mid- America,  having 
been  previously  sworn,  was  examined  and  testified  as  fol¬ 
lows  : 

Direct  Examination 
By  Mr.  Baker : 

Q.  Mr.  Fitzhugh,  will  you  give  your  name,  address  and 
occupation?  A.  Henry  Fitzhugh,  Jr.,  Alta  Vista  Road, 
Louisville,  Kentucky.  Occupation,  insurance  and  farm¬ 
ing. 


950  Q.  How  long  have  you  lived  in  Louisville?  A. 
Since  1928. 

Q.  Hhave  you  resided  there  continuously  since  that 
time?  A.  I  have. 


953  Q.  Mr.  Fitzhugh,  what  is  your  position  with  the 
corporation  ?  A.  Director. 

Q.  And  you  are  a  stockholder?  A.  And  a  stockholder. 

Q.  What  are  some  of  the  civic  organizations  that  you  be¬ 
long  to?  Are  you  a  member  of  any  farm  organization? 
A.  I  am  a  member  of  the  Oldham  County  Farm  Bureau. 

Q.  Of  what  State?  A.  At  the  present  time? 

Q.  Is  that  of  Kentucky?  A.  Yes,  that  is  Oldham  County, 
Kentucky. 

Q.  What  particular  programs  would  you  be  interested  in 
as  a  member  of  the  Board?  A.  I  would  be  particularly  in¬ 
terested  in  farming  programs,  the  agricultural. 
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Q.  Why  is  that,  Mr.  Fitzhugh?  A.  So  that  the  farmers 
could  get  more  news  than  they  now  do  at  a  time  when  they 
are  at  home  and  likely  to  hear  it. 

Q.  Has  it  been  your  experience  that  there  is  a  need  for 
such  programs?  A.  I  think  there  is  in  the  morning,  par¬ 
ticularly. 


954  Cross  Examination 
By  Mr.  Young: 

Q.  What  part  do  you  expect  to  take  in  the  operation  of 
the  proposed  station?  A.  Just  as  a  director. 

Q.  What  is  your  view  with  respect  to  network  programs? 
Do  you  think  it  would  be  desirable  for  the  proposed  sta¬ 
tion  to  obtain  a  network  affiliation  ?  A.  Do  I  think  it  would 
be  desirable? 

Q.  Yes.  A.  I  don’t  think  it  would  hurt  it. 

Q.  Do  any  of  the  present  Louisville  stations  carry  agri¬ 
cultural  programs?  A.  Yes,  they  do. 


956  Cross  Examination 
By  Mr.  Welch: 

Q.  Do  you  have  any  business  interests  other  than  insur¬ 
ance  and  farming?  A.  Not  actively. 

Q.  Do  you  have  any  other  civic  connections  other  than 
those  you  have  mentioned?  A.  No. 

Q.  Have  you  ever  had  any  broadcast  interests  in  the 
past?  A.  I  have  had  none. 

Q.  Other  than  the  present  application?  A.  You  mean 
broadcasting  experience? 

Q.  No,  interests.  A.  No. 

Q.  As  an  officer,  director,  stockholder  or  any  financial 
interest?  A.  No. 

Q.  Have  you  ever  had  any  broadcast  experience?  A.  No. 
Q.  None  whatsoever?  A.  No. 

•  #••***•*• 
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963  Harold  W.  Batchelder 

a  witness  called  for  and  on  behalf  of  Mid- American  Broad¬ 
casting  Corporation,  having  been  previously  sworn  was 
examined  and  testified  as  follows : 

Direct  Examination 

964  By  Mr.  Baker : 

Q.  Mr.  Batchelder,  will  you  please  give  your  name  and 
address  to  the  reporter?  A.  Harold  W.  Batchelder,  Over- 
brook  Road,  Baltimore,  Maryland. 


Q.  Will  you  give  a  brief  description  of  your  professional 
and  business  background  and  experience?  A.  In  regard  to 
radio? 

Q.  Yes.  A.  My  experience  in  radio  dates  from  1934.  I 
was  elected  a  director  and  vice-president  and  treasurer  of 
the  Baltimore  Radio  Show,  Inc.,  which  owns  and  operates 
radio  Station  WFBR  in  Baltimore,  Maryland.  I  held  those 
offices  for  the  next  12  years  until  January  of  this  year, 
when  I  resigned. 

Q.  Mr.  Batchelder,  wiiat  is  your  present  position  with 
Mid- America  Broadcasting  Corporation?  A.  In  connec¬ 
tion  with  my  experience  with  WFBR  I  failed  to  state  that 
during  those  12  years  I  had  charge  of  the  broadcasting 
operations  of  the  station,  and  also  I  had  charge  of  the  other 
operations,  such  as  sales,  personnel,  bookeeping,  la- 
965  bor  negotiations,  and  things  of  that  nature. 

Q.  Now,  will  you  relate  brieflly  just  what  your 
position  is  with  Mid- America  Broadcasting  Corporation? 
A.  Well,  I  was  introduced  to  Mr.  Emanuel  Levi,  who  is  a 
director  of  Mid-America  Broadcasting  Corporation,  and 
after  a  conference  with  Mr.  Levi,  he  agreed  to  employ  me 
as  an  adviser  and  consultant  in  connection  with  their  appli¬ 
cation  before  the  Commission,  particularly  with  respect  to 
programming,  personnel,  cost  of  operations,  and  things  of 
that  nature. 
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This  employment  was  subject  to  the  approval  of  the 
Board  of  Directors,  and  after  a  while  I  received  notice  that 
my  employment  had  been  approved,  and  I  proceeded  to 
Louisville  to  do  the  work  that  they  wished  me  to  do  for 
them. 

Q.  Now,  during  the  time  that  you  were  in  Louisville 
doing  this  work,  will  you  tell  the  Commission  what  con¬ 
tacts  you  had  and  how  your  work  was  supervised  by  the 
Board  of  Directors  that  were  in  Louisville?  A.  Well,  im¬ 
mediately  upon  arriving  in  Louisville  I  got  in  touch  with 
Mr.  Trost  and  Mr.  Levi,  and  from  then  on  for  the  next 
three  wreeks  I  was  in  constant  touch  with  them  and  had 
several  meetings  also  with  the  stockholders  and  the  Board 
of  Directors,  or  in  most  instances,  a  majority  of  the  Board 
of  Directors,  and  all  of  the  w’ork  that  I  did  there  w*as  super¬ 
vised  and  approved  by  Mr.  Trost,  and  other  members  of 
the  Board. 

I  interviewed  a  great  many  of  the  civic,  religious  and 
educational  leaders  in  Louisville,  and  appointments 
966  were  made  for  me  bv  Mr.  Trost  in  most  instances. 

After  I  interviewed  them  I,  in  each  instance,  wrote 
them  a  letter  thanking  them  for  the  interview,  and  confirm¬ 
ing  our  understanding  in  general. 

In  general,  that  is  the  procedure,  unless  you  want  more 
details. 

Q.  At  all  times  w’as  your  work  under  the  supervision  of 
the  Board  of  Directors  of  Mid- America?  A.  At  all  times 
it  was  under  their  supervision,  and  they  approved  every¬ 
thing  that  I  did  and  also  all  of  the  exhibits  which  I  pre¬ 
pared. 

Q.  Did  you  apepar  before  the  Board  of  Directors  at  a 
regular  meeting  on  April  4, 1946,  and  relate  just  what  work 
you  had  done,  and  what  you  proposed  to  do  ?  A.  I  did. 

Q.  Was  your  work  formally  confirmed  and  ratified  by  the 
Board  of  Directors  and  adopted  by  them?  A.  It  was.  I 
have  seen  a  copy  of  the  minutes  of  that  meeting,  and  that 
shows  that  everything  that  I  had  done  up  to  that  time,  in¬ 
cluding  the  program  policy  of  the  station,  in  particular, 


70 


which  was  finished  at  that  time,  and  some  other  things  that 
were  finished  and  in  process,  they  were  all  approved. 

(  A  document  was  marked  Mid- America  Exhibit  No.  30 
for  identification.) 

967  Bv  Mr.  Baker : 

w 

Q.  Mr.  Batchelder,  you  have  before  you  what  has  been 
marked  for  identification  as  Exhibit  No.  30  in  Docket  6040, 
entitled,  “Statement  of  Program  Policy ”.  Will  you  ex¬ 
plain  what  this  exhibit  is?  A.  This  is  a  statement  of  pro¬ 
gram  policy  of  Mid-America  Broadcasting  corporation 
which  was  arrived  at  in  its  final  form  after  many  drafts 
and  after  many  meetings  with  the  Directors  and  Stock¬ 
holders  of  Mid-America  Broadcasting  Corporation. 

Q.  Would  you  take  about  2  or  3  minutes,  Mr.  Batchelder, 
and  run  through  what  you  consider  the  highlights  of  this 
policy?  A.  Well,  in  the  first  place  I  think  adequate  time 
has  been  provided  for  religious  programs  which  will  be  on 
a  sustaining  basis.  Actual  time  is  allotted  in  the  program 
schedule,  and  for  the  Louisville  Council  of  Churches  there 
is  a  1-hour  broadcast  on  Sunday  and  a  15-minute  broadcast 
Monday  through  Friday. 

I  offered,  also,  the  facilities  of  the  proposed  station  to  the 
Rabbi  of  Temple  Beth  Israel,  and  he  agreed  that  he  would 
like  to  have  time  for  one  15-minute  program  per  week. 

I  also  talked  to  Father  Pitt  about  programs  for  Catholic 
religious  programs,  but  he  advised  me  they  were  not  broad¬ 
casting  any  local  Catholic  religious  programs  at  this  time, 
and,  therefore,  nothing  further  was  done  about  that. 

The  policy  shows  not  only  that  a  fann  director  or 

968  a  director  of  farm  programs  will  be  employed  full 
time,  but  also,  that  he  will  not  only  direct  the  pro¬ 
grams  or  supervise  the  programs,  of  the  station,  but  that 
he  will  go  out  into  the  field  and  advise  farmers,  interview 
them,  and  record  the  interview’s  with  them  which  will  be 
broadcast  at  a  later  date,  and  try  to  be  of  real  service  to 
the  farmers  in  connection  with  the  farm  programs  of  the 
station. 
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Educational  programs  have  been  provided  for  the  public 
schools  of  Louisville  and  the  parochial  schools.  I  inter¬ 
viewed  Dr.  Carmichael,  the  Superintendent  of  Education, 
and  he  evidenced  a  keen  interest  in  the  proposed  station 
and  said  that  he  would  be  very  glad  to  have  free  time  for  a 
program  for  the  Louisville  schools. 

I  also  talked  to  Father  Pitt,  who  is  the  Secretary  of  the 
parochial  schools  and  he  said  he  would  also  like - 

The  Presiding  Officer:  Pardon  me,  Mr.  Witness.  I  think 
we  are  getting  into  hearsay  and  going  entirely  too  far. 
Don’t  you,  Mr.  Baker? 

Mr.  Baker:  Well,  I  wanted  him  to  bring  to  the  attention 
of  your  Honor,  some  of  the  things  that  he  did  which  are  re¬ 
lated,  I  think,  pretty  well,  in  the  exhibit  itself.  I  wanted 
him  to  emphasize  what  he  considered  the  outstanding  public 
service  programs  that  this  station  proposes  to  broadcast. 

The  Presiding  Officer:  Will  you  instruct  him  to  refrain 
from  hearsay?  I  am  sure  you  don’t  want  that  in  the  rec¬ 
ord. 

969  By  Mr.  Baker: 

Q.  Don’t  relate  any  of  the  conversations  that  you  had 
with  anyone,  but  just  give  us  the  results  of  the  conversa¬ 
tions.  A.  In  connection  with  public  discussion  programs, 
provision  has  been  made  for  a  45-minute  program  once 
each  week  of  the  forum  type,  and  the  proposed  station  in¬ 
tends  to  fonn  a  Civic  Betterment  Committee  which  will 
be  composed  of  people  in  civic  life  of  the  City,  who  will 
choose  a  subject  for  these  forum  discussions,  and  also  the 
participants. 

Provision  has  also  been  made  in  the  program  schedule 
for  discussions  by  labor  leaders,  and  also  management  and 
Capitol. 

As  the  policy  is  stated  here,  adequate  time  will  be  given 
for  public  affairs  programs  whenever  needed,  and  also  the 
better  musical  and  cultural  programs  will  be  broadcast 
during  good  hours,  such  as  the  Louisville  Philharmonic 
Orchestra,  if  available,  and  the  Louisville  Summer  Opera. 
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In  connection  with  dramatic  programs,  it  is  planned  to 
encourage  the  local  radio  writers  by  giving  cash  prizes  for 
original  30-minute  dramatic  scripts,  and  also  the  time  for 
the  broadcasting  of  them. 

In  connection  with  news  programs,  it  is  planned  to  broad¬ 
cast  the  news  on  the  hour,  every  hour,  wherever  possible. 
The  only  instance  where  that  would  not  be  available,  of 
course,  would  be  if  the  station  should  become  affiliated  with 
a  network,  but  I  know  that  the  Directors  are  very 
970  anxious  that  the  news  programs  not  only  carry  a  lot 
of  local  news,  but  also  that  adequate  time  be  given 
for  news  progiams. 

Programs  have  been  set  up  for  school  children,  such  as 
the  Scholastic  Sports  Scrap  Book,  which  will  be  about  the 
scholastic  sports  events  in  Louisville,  and  also  a  hobby  pro¬ 
gram  for  younger  children. 

Sports  programs,  in  geenral,  have  been  provided  for 
with  three  programs  daily;  one  5-minute  program  in  the 
sports  lineup,  and  two  later  programs  will  will  cover  the 
general  sports  news. 

The  Board  of  Directors  of  Mid- America  are  very  anxious 
to  form  what  they  call  a  Public  Listener’s  Council  and  the 
idea  is  to  have  a  council  of  not  less  than  30  people  composed 
of  a  cross-section  of  the  people  in  Louisville,  as  stated  here, 
who  will  not  only  meet  once  a  month  to  discuss  the  pro¬ 
grams  which  the  station  is  broadcasting,  but  also  be  given 
time  once  a  month  to  broadcast  themselves,  and  to  criticize 
programs,  or  suggest  programs. 

I  understand  it  is  the  process  in  general  to  pretty  much 
follow  what  is  followed  by  all  stations  that  are  run  prop¬ 
erly. 

I  will  mention  next  that  the  Board  has  set  the  policy  that 
the  station  will  make  available  for  commercial  purposes 
65%  of  its  time,  and  35%  of  its  time  to  sustaining  pro¬ 
grams,  unless  they  are  offered  outstanding  entertainment 
programs  on  a  commercial  basis  and  then  they  would  never 
exceed  70%  of  the  time  for  commercial  programs. 
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971  The  standards  of  good  taste  listed  here  are  the 
accepted  standards  practiced  and  approved  by  the 

NAB,  and  in  general,  used  by  most  of  the  stations. 

Q.  Did  you  prepare  this  exhibit  ?  A.  Yes,  I  did. 

Q.  Do  you  know  it  to  be  true  and  correct  ?  A.  I  do. 

Mr.  Baker :  I  offer  exhibit  30. 

Mr.  Welch:  You  don’t  mind  striking  the  word  “effec¬ 
tive”  in  the  second  paragraph  on  the  first  page  with  re¬ 
spect  to  local  xerograms,  do  you,  Mr.  Baker? 

Mr.  Baker:  No,  sir. 

The  Presiding  Officer:  Are  there  any  objections? 

(No  response.) 

The  Presiding  Officer :  It  will  be  received. 

(Mid- America  Exhibit  No.  30  was  received  in  evidence.) 

(A  document  was  marked  Mid- America  Exhibit  No.  31 
for  identification.) 

By  Mr.  Baker: 

Q.  Mr.  Batchelder,  you  have  before  you  what  has  been 
marked  Exhibit  No.  31,  for  identification.  What  is  this 
exhibit?  A.  This  exhibit  is  the  proposed  program  sched¬ 
ule  of  the  proposed  station.  On  the  1st  page  they  have  a 
key  to  the  symbols  used. 

972  Q.  You  mean  on  the  cover  page?  A.  On  the 
cover  page  there  is  a  key  to  the  symbols  used  on  the 

following  pages,  and  then  you  have  a  program  schedule 
for  one  week,  Sunday  through  Saturday.  The  symbols 
on  the  lefthand  side  of  the  schedule  are  to  show  which  pro¬ 
grams  are  sustaining  and  which  commercial,  and  which  are 
religious,  news,  civic,  and  so  forth;  and  on  the  right  the 
symbols  show  whether  they  are  wire  programs  or  live 
programs. 

Q.  Mr.  Batchelder,  was  this  scheduled  prepared  in  per¬ 
fect  coordination  with  the  policy  which  you  have  just  testi¬ 
fied  about?  A.  Yes,  it  was  prepared  in  complete  accord 
with  the  policy. 
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Q.  Did  you  prepare  this  exhibit?  A.  I  did. 

Q.  Do  you  know  it  to  be  true  and  correct?  A.  Yes,  sir. 

Mr.  Baker:  I  offer  Exhibit  31,  your  Honor. 

The  Presiding  Officer :  In  a  general  way,  this  is  the  type 
of  program  which  will  be  covered? 

The  Witness:  I  don’t  quite  understand.  This  is  a  pro¬ 
posed  program  schedule  for  one  week  making  provisions 
for  the  sustaining  programs  and  commercial  programs. 

The  Presiding  Office:  In  the  event  an  affiliation  should 
be  established,  it  would  be  completely  revised,  I  assume? 
The  Witness :  Definitely.  This  program  schedule  is  pre¬ 
pared  for  local  operation  entirely. 

973  The  Presiding  Officer:  Is  it  your  understanding 
that  that  is  the  proposal,  to  furnish  a  purely  local 

operation  ? 

The  Witness:  It  is  my  understanding  that  is  what  it 
will  be  at  the  present  time,  yes,  sir. 

The  Presiding  Officer:  Any  objection? 

Mr.  Welch:  No,  sir. 

The  Presiding  Officer :  It  is  received. 

(Mid- America  Exhibit  No.  31  was  received  in  evidence.) 

•  ••••••••• 

By  Mr.  Baker : 

Q.  You  have  before  you  what  has  been  marked  Exhibit 
No.  32  for  identification.  What  is  that  exhibit?  A.  This 
exhibit  is  the  analysis  of  the  proposed  program  schedule. 
The  form  used  is  that  given  in  the  FCC  report  of  March  7, 
and  it  shows  the  number  of  hours  per  day  and  also  the  total 
number  of  hours  per  week,  and  the  number  of  spots  both 
public  service  and  others,  that  would  be  carried  by  the  sta¬ 
tion  between  certain  hours. 

Q.  And  this  likewise  has  been  coordinated  with  your 
schedule  and  with  your  policy?  A.  Yes. 

*•*•#••••• 

974  Q.  You  have  before  you  what  has  been  marked  for 
identification  as  Exhibit  No.  33  entitled,  “  Program 
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Percentage  Analysis”.  What  is  that?  A.  That  is  a  break¬ 
down  of  the  program  schedule  according  to  the  percentage 
of  certain  types  of  commercial  programs  and  the  percent¬ 
age  of  certain  types  of  sustaining  programs  that  would 
be  carried  by  the  station. 

**#***•••• 

975  Q.  Mr.  Batchelder,  you  have  before  you  what  has 
been  marked  as  Exhibit  No.  34  for  identification  entitled, 
“Program  Sources”.  What  is  that  exhibit  about?  A. 
Well,  this  is  an  exhibit  of  program  sources  in  Louisville 
which  consist  of  sources  which  I  have  personnaly  investi¬ 
gated,  in  some  instances,  and  in  other  instances  which  I 
did  not ;  but  they  are,  I  would  say,  the  outstanding  sources 
for  civic,  educational,  charitable  and  cultural  programs, 
and  other  parts  of  programs. 

Q.  It  does  not  pretend  to  be  a  complete  list  of  such  or¬ 
ganizations?  A.  No,  not  a  complete  list. 

Q.  You  prepared  this  exhibit  and  know  it  to  be  true 
and  correct?  A.  I  did. 

Mr.  Baker:  I  offer  Exhibit  No.  34. 

The  Presiding  Officer:  Any  objection? 

Mr.  Welch:  Did  you  say,  Mr.  Batchelder,  that  you  had 
contacted  some  of  these  and  some  you  had  not? 

The  Witness :  Yes,  sir. 

Mr.  Welch:  What  percentage  of  these  would  you  say 
you  contacted? 

976  The  Witness:  Well,  the  next  exhibit  lists  those 
that  I  contacted.  I  haven’t  worked  it  out  on  a  per¬ 
centage  basis.  I  would  say  about  50%  offhand. 

Mr.  Welch:  How  do  you  know  that  the  program  talent  is 
available  from  the  sources  which  you  did  not  contact? 

The  Witness:  I  know  the  program  would  be  available. 

Mr.  Welch:  The  program  talent  would  be  available  from 
the  sources  you  listed  here  which  you  didn’t  contact? 

The  Witness :  They  are  not,  in  most  instances,  talent  pro¬ 
grams.  They  are  organizations  which  would  probably  put 
on  their  own  programs. 
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Mr.  Welch:  Well,  you  can  call  them  what  you  wish.  If 
you  want  to  call  them  program  sources,  how  do  you  know 
any  programs  are  available  from  these  sources  you  did  not 
contact? 

The  Witness:  Well,  from  experience  in  broadcasting  I 
know  that  in  any  city  like  Louisville  the  Red  Cross  want  a 
certain  amount  of  time,  and  that  other  civic  and  educational 
insitutions  will,  from  time  to  time,  want  time  on  the  air. 

Mr.  Welch:  Did  vou  contact  the  Red  Cross  in  Louisville? 

The  Witness:  No,  sir;  I  did  not.  I  did  contact  the  Com¬ 
munity  Chest. 

Mr.  Welch:  For  the  50%  which  you  contacted,  they  all 
indicated  they  would  be  desirous  of  using  time  on  your  sta¬ 
tion  if  the  application  is  granted? 

977  The  Witness :  They  did. 

Mr.  Welch:  They  all  did? 

The  Witness :  They  all  did. 

Mr.  Welch:  And  as  to  the  other  50%,  you  are  just  pre¬ 
suming  that  they  may  be  a  possible  source  of  program  ma¬ 
terial? 

The  Witness :  That  is  right. 

Mr.  Welch:  But  it  is  not  exhausted;  you  think  there 
may  be  other  sources? 

The  Witness :  I  know  there  are  many  more  sources. 

Mr.  Welch:  You  haven’t  contacted  them? 

The  Witness:  I  haven’t  contacted  them  or  investigated 
them. 

Mr.  Welch:  I  have  no  objection. 

The  Presiding  Officer:  Exhibit  No.  34  is  received. 

(Mid- America  Exhibit  No.  34  was  received  in  evidence.) 


Q.  Mr.  Batchelder,  you  have  before  you  what  has  been 
marked  Exhibit  No.  35  for  identification  entitled,  “List  of 
Civic  Leaders  Interviewed  in  Connection  With  the  Pro¬ 
posed  Broadcast”.  What  is  that  exhibit  about?  A.This  is 
an  exhibit  showing  the  civic,  educational,  and  religious 
leaders  that  I  personally  interviewed  in  Louisville  and 
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offered  them  free  time  on  the  proposed  station.  In  each 
instance  they  indicated  that  they  would  be  glad  to 

978  use  the  facilities  of  the  station,  provided  it  was 
granted  a  construction  permit. 

Q.  Did  you  and  Mr.  Trost  and  perhaps  others  in  Louis¬ 
ville  discuss  who  w-ere  the  outstanding  leaders  and  make  a 
special  effort  to  see  those  people?  A.  Yes,  I  discussed  this 
with  Mr.  Trost,  and  with  Mr.  Levi,  and  they  really  de¬ 
cided  who  were — I  was  not  acquainted  in  Louisville,  and 
they  told  me  who  w*ere  the  outstanding  leaders. 

Q.  You  prepared  this  exhibit?  A.  I  did. 

Q.  And  know  it  to  be  true  and  correct?  A.  I  did. 

Mr.  Baker :  I  offer  Exhibit  No.  35. 

The  Presiding  Officer :  Any  objection? 

Mr.  Baker:  Did  you  pesonally  interview  all  the  individ¬ 
uals  shown  on  Exhibit  No.  35? 

The  Witness :  Yes,  sir. 

Mr.  Welch:  What  did  vou  sav  to  them?  I  don’t  want 
their  conversation ;  I  want  to  know  what  you  said  to  them, 
what  you  indicated  would  be  available  on  the  station. 

The  Witness:  Well,  in  general,  I  told  them  that  I  was 
representing  the  Mid-America  Broadcasting  Corporation 
in  connection  with  its  application  for  a  broadcast  station 
in  Louisville,  and  that  I  was  interviewing  the  leaders — 
civic,  religious  and  educational  leaders — in  Louis- 

979  ville,  offering  them  free  sustaining  time  on  the  pro¬ 
posed  station;  and  I  talked  with  them  in  general 

about  radio  and  offered  them  time,  and  in  some  instances 
they  stated  definitely  what  they  would  like  to  have. 

In  other  instances  they  simply  said  they  would  be  glad 
to  use  the  facilities  of  the  station. 

Mr.  Welch:  You  offered  time  on  a  sustaining  basis  to 
all  of  the  individuals  shown  in  Exhibit  No.  35,  did  you? 
The  Witness :  I  did. 

Mr.  Welch:  No  objection,  sir. 

The  Presiding  Officer :  It  will  be  received. 

(Mid- America  Exhibit  No.  35  was  received  in  evidence.) 
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(A  document  was  marked  Mid- America  Exhibit  No.  36 
for  identification.) 

By  Mr.  Baker : 

Q.  Mr.  Batchelder,  you  have  before  you  what  has  been 
marked  Exhibit  No.  36  for  identification.  What  is  that 
exhibit?  A.  Well,  that  exhibit  is  a  copy  of  the  letters  which 
I  wrote  to  the  different  civic,  religious,  and  educational 
leaders  that  I  interviewed  after  the  interviews. 

Q.  Each  of  these  letters  was  personally  written  by  you? 
A.  That  is  right. 

Q.  And  it  was  addressed  only  to  those  persons  whom  you 
had  personnaly  contacted?  A.  That  is  right. 

980  Q.  You  prepared  this  exhibit?  A.  I  did. 

Q.  And  know  it  to  be  true  and  correct?  A.  Yes. 

Mr.  Baker:  I  offer  Exhibit  No.  36. 

Mr.  Young:  Mr.  Examiner,  I  object  to  some  of  the  state¬ 
ments  that  are  made  in  some  of  these  letters.  I  haven't 
been  able  to  read  them  all,  but  they  contain  statements  of 
the  conversations  between  the  parties  at  the  interviews  to 
which  I  object. 

Mr.  Welch:  I  join  in  the  objection,  and  likewise  have 
not  had  time  to  read  all  the  letters,  but  there  are,  almost 
without  exception,  self-serving  statements  in  each  letter 
and  hearsav. 

,  Now,  if  Counsel  desires  we  go  through  each  letter  and 
see  if  there  are  any  of  them  that  might  be  admissible,  we 
can  do  that ;  but  the  majority,  apparently,  are  not. 

I  am  trying  to  suppress  the  evidence  as  to  availability 
of  certain  program  sources  essential  with  respect  to  the 
presentation  of  certain  types  of  programs ;  but  in  this  form 
I  will  object. 

Bv  Mr.  Baker: 

* 

I 

Q.  Mr.  Batchelder,  were  these  letters  written  to  confirm 
your  conversations  with  the  various  peoples?  A.  I  wrote 
these  letters  principally  to  thank  the  people  for  the  inter- 
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views,  and  also  to  confirm  my  offer  of  time  to  them,  and 
in  some  instances  I  might  have  mentioned  something 

981  that  might  not  be  admissible  as  evidence.  I  don’t 
know.  But  the  purpose  of  writing  the  letter  was  to 

thank  them  for  the  interview,  and  to  confirm,  in  essence, 
my  conversation  with  them. 

Q.  Did  Mr.  Trost,  and  Mr.  Levi  see  some  of  these  let¬ 
ters,  or  all  of  these  letters  before  they  went  out?  A.  Mr. 
Trost  approved  all  of  them  before  they  went  out,  yes,  sir. 

Mr.  Baker:  Mr.  Examiner,  I  think  it  is  important  to 
have  these  letters  in  the  record  showing  the  good  faith 
and  diligence  of  this  applicant  in  contacting  what  it  con¬ 
siders  to  be  the  outstanding  civic  leaders  in  the  Louisville 
area. 

Mr.  Welch:  Mr.  Batchelder,  are  there  any  letters  here 
in  Exhibit  No.  36  which  were  not  addressed  to  individuals 
listed  in  Exhibit  No.  35? 

The  Witness :  No,  sir. 

Mr.  Welch:  In  other  words,  No.  36  indicates  that  you 
wrote  a  letter  in  response  to  the  interview  or  statements  of 
those  listed  in  Exhibit  No.  35? 

The  Witness :  Yes,  sir. 

Mr.  Welch :  I  am  perfectly  willing  to  let  the  witness  tes¬ 
tify  that  he  acknowledged  the  interview  with  all  these  peo¬ 
ple,  but  the  letters,  as  such,  are  objectionable. 

Mr.  Baker:  Your  Honor,  I  think  if  you  will  examine 
some  of  these  letters  you  will  see  that  the  station,  through 
a  representative  is  committing  itself  to  carry  certain 

982  types  of  public  service  programs,  and  I  know  of  no 
better  way  to  confirm  such  a  proposal  than  by  a  let¬ 
ter. 

The  Presiding  Officer:  I  don’t  think  the  objections  go  to 
that  phase  of  the  exhibit. 

Mr.  Baker:  I  am  willing  to  stipulate  that  any  self-serv¬ 
ing  statements  in  these  letters  will  not  be  considered  as 
evidence,  but  I  would  like  these  letters  to  be  in  the  record 
for  such  other  purposes  as  the  Commission  may  desire. 
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The  Presiding  Officer:  Is  that  agreeable  to  other  Coun¬ 
sel  present! 

Mr.  Young:  I  think  the  list  of  parties  he  contacted,  as 
shown  in  Exhibit  No.  35,  will  serve  the  same  purpose.  He 
has  testified  he  has  personally  talked  to  these  people,  and 
has  written  to  them.  The  list  shown  in  Exhibit  No.  35  will 
serve  the  same  purpose,  and  I  see  no  advantage  in  putting 
these  self-serving  declarations  in  the  record. 

The  Presiding  Officer:  Subject  to  the  elimination  of  all 
self-serving  portions  of  Exhibit  No.  36,  it  will  be  received. 
•  ••••••••• 

985  Q.  Mr.  Batchelder,  you  have  before  you  what  has 
been  marked  as  Exhibit  No.  39  for  identification. 

Wha  is  that!  A.  This  exhibit  is  an  exhibit  showing  the 
estimated  revenue  of  the  station  daily,  and  also  yearly.  It 
is  an  estimate  of  the  revenue  that  would  probably 

986  be  receievd  before  the  station  has  been  in  full  opera¬ 
tion — for  6  to  12  months,  I  would  say.  It  is  hard 

to  say  what  the  revenue  will  be  right  at  the  very  start. 

Q.  Is  this  based  on  the  rate  card!  A.  It  is  based  on  the 
rate  card,  yes. 

Q.  You  proposed  this  exhibit  and  know  it  to  be  true  and 
correct?  A.  Yes. 

Mr.  Baker:  I  offer  Exhibit  No.  39. 

Mr.  Welch :  Is  this  an  annual  estimate! 

The  Witness :  Yes,  sir. 

Mr.  Welch:  Does  it  assume  an  affiliation,  or  not? 

The  Witness:  No,  sir;  this  assumes  a  local  operation. 

•  ••••••••• 

987  By  Mr.  Baker: 

Q.  Mr.  Batchelder,  you  have  before  you  what  has  been 
marked  as  Exhibit  No.  41  for  identification.  What  is  that 
exhibit?  A.  This  is  a  photostatic  copy  of  a  telegram  ad¬ 
dressed  to  Mr.  Milton  F.  Trost,  Vice-President  of 

988  Mid- America  Broadcasting  Corporation  from  Stand¬ 
ard  Radio  stating  that  their  standard  library  tran- 
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scription  service  will  be  available  for  the  proposed  new 
station  in  Louisville. 

Q.  You  know  this  exhibit  to  be  true  and  correct?  A. 
Yes,  sir. 

Mr.  Young:  I  object. 

Mr.  Baker :  Mr.  Examiner,  I  happen  to  have  the  original 
of  this  telegram. 

Mr.  Welch :  As  far  as  the  Commission  is  concerned,  the 
same  comments  apply  as  applied  to  the  last  document. 

The  Presiding  Officer:  Mr.  Young? 

Mr.  Young:  I  object  to  the  introduction  of  the  telegram 
into  the  record.  He  can  testify  if  he  made  arrangements 
or  not ;  but  it  doesn ’t  show  he  has  made  arrangements. 

Mr.  Baker:  It  is  merely  for  the  purpose  of  showing  the 
availability  of  this  service,  your  Honor. 

The  Presiding  Officer:  You  don’t  consider  it  admissible 
strictly  under  the  rules  of  evidence,  I  am  sure. 

Mr.  Baker:  No. 

The  Presiding  Officer:  The  last  exhibit  was  received  on 
the  theory  that  the  original  document  was  available. 

Mr.  Baker :  I  have  the  original  telegram  here  in  this  ex¬ 
hibit. 

The  Presiding  Officer:  Yes,  but  we  haven’t  the  party 
here  to  cross-examine,  of  course.  I  think  I  will  exclude 
this. 

•  ••••••••• 

989  Cross  Examination 

By  Mr.  Young : 

Q.  Bef erring  to  Exhibit  No.  31,  the  proposed  program 
schedule,  would  you  point  out  for  us  how  much  time  is  pro¬ 
posed  to  be  devoted  to  your  farm  program?  A.  You  mean 
in  the  program  policy  statement? 

990  Q.  No,  in  the  exhibit.  A.  You  want  me  to  point 
out? 

Q.  Yes,  sir.  A.  On  Monday  through  Friday,  the  first 
farm  program  is  7 :05  a.m.,  to  7 :15  a.m.,  which  would  be 
a  program  of  farm  news,  weather  forecast,  and  reports. 
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The  second  daily  Monday  through  Friday  farm  program 
will  be  from  12 :05  to  12 :15  p.m.,  giving  market  quotations, 
livestock  quotations,  and  so  forth.  Then  on  Saturday  of 
each  week  there  is  a  14-hour  program  provided  for  at  11 :30 
which  is  described  in  the  statement  of  program  policy  as 
being  a  program  of  entertainment  and  interviews,  farm 
news,  and  once  a  month  the  program  is  dedicated  to  4-H 
activities. 

Q.  That  constitutes  your  farm  programs  as  proposed? 
A.  That  is  right ;  yes,  sir. 

Q.  Now,  in  your  program  policy  stated  in  Exhibit  No. 
30,  there  appears  the  statement  that  public  discussion  pro¬ 
grams  are  to  be  given  the  most  desirable  time,  and  other 
types  of  programs  likewise  to  be  given  very  desirable  time. 

Assuming  you  should  get  a  network,  will  these  programs 
be  broadcast  during  the  desirable  hours?  A.  I  cannot 
speak  for  the  Board  of  Directors  of  Mid- America  Broad¬ 
casting  Corporation  on  that.  They  state  that  they  will 
make  at  least  35%  of  their  time  available  for  sustaining 
programs  at  good  listening  hours,  and  as  to  just 
991  what  they  would  do  if  they  did  get  a  network  affilia¬ 
tion,  I  cannot  answer. 

Q.  At  the  bottom  of  page  2,  when  you  were  discussing 
musical  and  cultural  programs,  you  mentioned  the  Louis¬ 
ville  Philharmonic,  I  believe.  A.  Yes,  sir. 

Q.  Do  you  know  whether  that  program  would  be  avail¬ 
able  to  the  proposed  station?  A.  The  Louisville  Philhar¬ 
monic  Concerts,  evening  concerts,  as  I  understand  it,  are 
now  broadcast  over  a  station  in  Louisville;  but  I  talked 
to  Mr.  Dan  Byck,  who  is  the  head  of  the  Louisville  Phil¬ 
harmonic  Society,  and  in  our  discussion  we  talked  about 
the  children’s  concerts. 

Q.  Was  it  limited  to  that?  A.  Well,  it  would  be  limited 
to  that  at  the  present  time.  He  said  they  might  be  available 
for  broadcast  over  the  proposed  station,  the  children’s 
concerts. 

Q.  On  page  4  concerning  the  standard  practices,  you 
mentioned  participating  programs.  How  many  spot  an- 
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nouncements  will  there  be,  for  example,  in  a  15-minute 
period?  A.  I  would  say  no  more  than  three. 

Q.  Do  you  know  what  the  Board  has  definitely  decided? 
A.  As  far  as  I  know  the  Board  did  not  take  any  definite 
action  as  to  that  particular  thing. 

Q.  Paragraph  3  of  the  same  statement  states  that  the 
station  will  not  sell  political  announcements  or  spot 

992  announcements  concerning  a  controversial  issue. 
What  is  the  reason  for  that  statement  of  policy? 

A.  W7ell,  that  policy  was  discussed  by  me  with  the  Board 
of  Directors,  and  that  was  one  of  the  policies  which  they 
wished  to  adopt. 

I  cannot  give  any  special  reason  for  it,  except  that  I 
think  it  is  a  good  idea  to  do  it. 

Q.  Concerning  the  Public  Listener’s  Council,  also  men¬ 
tioned  on  page  4  of  Exhibit  No.  30,  have  any  specific  ar¬ 
rangements  been  made  by  the  people  to  serve  on  that 
Council?  A.  I  don’t  think  so. 

Q.  Getting  back  to  the  program  schedule,  Exhibit  No.  31, 
have  any  specific  arrangements  been  made  for  the  farm 
programs  mentioned  on  the  schedule?  A.  For  the  farm 
programs? 

Q.  Yes,  sir.  A.  Well,  I  don’t  understand  your  question. 
Do  you  mean,  has  a  farm  program  director  been  hired? 
I  don’t  quite  understand. 

Q.  Well,  has  a  farm  director  been  hired?  A.  Not  as  far 
as  I  know. 

Q.  Have  any  arrangements  been  made  with  agricultural 
agents,  colleges,  or  other  sources  of  farm  program  ma¬ 
terial?  A.  No  direct  arrangements  that  I  know  of. 

Q.  For  example,  “Know  your  City  and  State”  on  page 
2,  Sunday.  Have  any  arrangements  been  made  with 

993  the  Board  of  Trade  for  that  program?  You  men¬ 
tioned  the  Board  of  Trade  there.  I  assume  that 

means  that  is  the  source  of  the  program.  A.  That  is  the 
source,  yes,  for  this  program.  No  definite  arrangements 
were  made  by  me  with  the  Board  of  Trade  for  a  particular 
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progam  named  “Know  you  City  and  State.”  But  I  did 
talk  to  the  secretary  or  assistant  secretary  of  the  Board 
of  Trade,  and  he  indicated  that  the  Board  of  Trade  would 
like  to  have  time  on  this  station. 

Q.  Referring  to  Exhibit  No.  38,  Estimated  Cost  of  Oper¬ 
ations,  what  is  the  total  number  of  employees  proposed  to 
be  hired  by  the  station?  A.  To  tell  you  the  truth,  I  haven’t 
actually  added  it  up  to  find  out.  It  can  be  added. 

Q.  I  think  it  is  56.  Does  that  sound  about  right?  A.  I 
think  it  would  be  56  with  the  musicians,  possibly;  but 
less  the  musicians  it  would  be  less  than  that. 

Q.  Do  you  know  whether  any  arrangements  have  been 
made  for  any  of  these  employees?  A.  No,  sir;  I  do  not. 

Q.  Are  the  programs  identified  by  symbols  on  the  pro¬ 
gram  schedule  the  ones  you  used  to  arrive  at  your  pro¬ 
gram  log  analysis?  A.  No,  sir. 

Q.  Then  if  we  went  through  your  proposed  program 
schedule,  we  would  not  necessarily  arrive  at  the  number  of 
hours  shown  on  the  program-log  analysis?  A.  The 

994  program-log  analysis — are  you  talking  about  the 
percentage  analysis,  or  the  log  analysis? 

Q.  Log  analysis.  A.  No,  it  would  not  be  the  same.  That 
is  only  an  estimate. 

•  ••••••••• 

Cross  Examination 

By  Mr.  Welch: 

•  ••••••••• 

995  Q.  Have  you  had  any  other  broadcasting  experi¬ 
ence  other  than  with  WFBR?  A.  No,  sir. 

Q.  Have  you  ever  conducted  any  investigations  similar 
to  the  one  you  have  conducted  for  this  application?  A.  No, 
sir. 

Q.  Will  you  turn  to  Exhibit  30,  please,  Mr.  Batchelder, 
vour  statement  of  program  policy,  the  third  paragraph  on 
the  1st  page  where  you  say  a  considerable  amount  of  the 
broadcast  time  will  be  devoted  to  programs  which 
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996  will  serve  the  interests  of  local  religious,  civic,  cul¬ 
tural,  educational  and  charitable  organizations. 

Would  you  refer,  please,  to  Exhibit  No.  33  and  total  the 
percentages  to  indicate  the  considerable  amount  of  time 
which  will  be  devoted  to  those  types  of  programs?  A.  That 
is  the  percentage  analysis? 

Q.  Yes.  A.  Well,  provision  has  not  been  made  in  the 
schedule  for  everything.  As  I  mentioned,  I  interviewed 
Dr.  Rauch,  and  he  indicated  he  would  like  to  have  on  5- 
minute  period  once  a  week  for  a  religious  program,  but  I 
didn’t  receive  that  information  from  him  soon  enough  to 
reflect  in  the  program  schedule. 

Q.  This  is  your  proposed  program  schedule,  isn’t  it, 
Exhibit  No.  31,  and  the  subsequent  break-down?  A.  Yes, 
sir. 

Q.  Do  you  expect  that  your  percentage  will  pretty 
closely  approximate  that  shown  in  Exhibit  No.  33?  A.  Well, 
I  think  they  will  approximate  that,  and  possibly  as  far  as 
civic  programs  and  educational  programs  and  possible  re¬ 
ligious  sustaining  programs  are  concerned,  they  will  prob¬ 
ably  exceed,  in  some  instances,  what  is  shown  in  the  exhibit. 

Q.  Will  you  take  Exhibit  No.  33,  then,  and  tell  me  which 
one  of  these  program  types  you  expect  will  increase  sub¬ 
stantially,  and  approximately  by  how  much  in  your 

997  proposed  programming? 

I  understand  that  was  your  proposed  schedule.  If 
you  have  something  you  expect  to  change,  I  would  like  to 
know  what  it  is.  A.  I  don’t  think  I  could  attempt  to  do 
that. 

Q.  Do  these  figures  pretty  closely  approximate  what  you 
would  expect  to  broadcast  as  to  the  per  cent  of  time  and 
type?  A.  I  think  so,  yes. 

Q.  Now  go  back  to  my  original  question.  Will  you  refer 
to  Exhibit  No.  33,  please,  and  tell  me  the  total  percentage 
of  time,  both  commercial  and  sustaining,  which  you  intend 
to  devote  to  the  programs  which  you  have  described  in  the 
3rd  paragraph  of  your  Exhibit  No.  30?  A.  The  farm  pro¬ 
grams? 
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Q.  No,  sir;  let’s  take  Exhibit  No.  30  first,  and  turn  to 
the  3rd  paragraph  on  the  1st  page.  You  will  see  the  state¬ 
ment  says  a  considerable  amount  of  broadcast  time  will  be 
devoted  to  certain  types  of  programs — religious,  civic,  cul¬ 
tural,  educational,  and  charitable. 

Will  you  tell  us  what  percentage  Exhibit  No.  33  indicates 
comprises  that  considerable  amount  of  broadcast  time.  A. 
I  haven’t  added  it  up.  Do  you  want  the  commercial  and 
sustaining  together? 

Q.  Yes,  sir.  A.  I  make  about  10.6%. 

Q.  I  think  that  is  doing  yourself  an  injustice. 

998  A.  I  didn’t  put  in  the  farm  programs.  I  just  took 
the  religious,  civic,  educational  and  charitable. 

Q.  You  consider  that  is  a  considerable  amount  of  broad¬ 
cast  time  for  those  different  types  of  programs,  do  you? 
A.  I  think  that  is  a  fair  amount;  yes,  sir. 

Q.  Under  religious  programs,  on  the  same  page,  you  say 
adequate  time  will  be  provided  on  a  sustaining  basis  for 
daily  local  religious  programs.  What  does  Exhibit  No.  33 
show  as  the  total  amount  of  time  to  be  devoted  to  religious 
programs?  A.  This  shows  2.22%. 

Q.  And  that  is  adequate,  you  say?  A.  Well,  I  wouldn’t 
say  it  was  entirely  adequate,  because  in  the  program 
schedule  provision  has  only  been  made  for  programs  in 
the  Louisville  Council  of  Churches  and  other  programs 
will  be  provided  for  which  are  not  shown  in  the  schedule. 

Q.  Do  you  expect  the  percentage  will  increase?  A.  I  ex¬ 
pect  it  would  increase  slightly,  yes,  sir. 

Q.  By  slightly,  you  mean  what?  A.  Well,  I  don’t  know 
just  exactly. 

Q.  2.5%  or  3%?  A.  I  think  it  would  probably  increase  at 
least  1.5  to  2%,  I  would  say. 

Q.  What  program  do  you  expect  to  eliminate  to  make 
way  for  that?  What  type  of  program?  A.  I  couldn’t  an¬ 
swer  that. 

999  What  faiths  are  represented  in  the  Louisville 
Council  of  Churches?  A.  There  are  about  275 

churches  represented,  most  of  the  protestant  faiths,  as  I 


87 


understand  it,  are  represented,  and  about  80  churches  out 
of.  the  275  are  colored  churches. 

Q.  Under  fann  programs.  Mr.  Batchelder,  you  say,  “  rec¬ 
ognizing  the  fact  that  about  50%  of  the  proposed  station’s 
potential  daytime  audience  will  be  rural  people”  what 
does  Exhibit  No.  33  show  will  be  the  total  amount  of  time 
devoted  to  programs  of  an  agricultural  nature?  A.  It 
shows  2.2%. 

Q.  And  that,  in  spite  of  the  fact  that  50%  of  your  audi¬ 
ence  listening  audience,  daytime,  will  be  rural?  A.  Well, 
I  think  that  the  programs  provided  for  the  rural  listeners 
are  adequate. 

Q.  That  is  what  I  wanted  to  know. 

You  consider  that  2.2%  is  adequate  where  50%  of  your 
population  is  rural?  A.  For  fann  programs,  yes. 

Q.  That  is  what  I  am  talking  about.  Did  you  ever  con¬ 
duct  any  surveys  to  determine  the  program  desires  or 
needs  of  the  farmers  in  the  area?  A.  No,  sir. 

Q.  How  do  you  know  that  that  is  adequate,  then?  A.  It 
is  only  my  opinion. 

1000  Q.  Based  on  no  survey?  A.  That  is  right. 

Q.  You  say  you  expect  to  employ  a  full-time  di¬ 
rector  of  your  farm  programs.  Has  he  been  selected?  A. 
No,  sir;  as  far  as  I  know,  he  has  not. 

Q.  Do  you  have  anybody  in  mind?  A.  Well,  that  is  up 
to  the  Board  of  Directors.  I  haven’t  had  anything  to  do 
with  that. 

Q.  To  your  knowledge  there  has  been  no  selection  made 
as  yet  for  farm  director?  A.  No,  sir. 

Q.  I  take  it  from  this  same  exhibit,  that  is  Exhibit  30, 
that  there  will  be  no  agricultural  programs  broadcast  in 
the  evening  at  all;  is  that  correct?  A.  Yes,  sir;  that  is 
right. 

Q.  Your  public  discussion  programs  are  going  to  be 
broadcast  during  choice  listening  time  in  the  evening. 
What  time  will  that  be  broadcast?  A.  Provision  is  made 
for  one  program  here,  I  think,  on  Saturday  evening,  45 
minutes. 
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Q.  That  is  the  program  you  are  referring  to  as  45  min¬ 
utes  once  a  week?  A.  Yes. 

Q.  What  time  is  that  program.  A.  It  is  at  S  p.m.  Satur¬ 
day  evening. 

1001  Q.  Have  you  contacted  any  individuals  to  see  if 
they  will  serve  on  this  Public  Listener’s  Council? 

A.  No,  sir. 

Q.  Lender  your  Public  Listener’s  Council  discussion  you 
say  that  this  group  will  be  given  45  minutes,  once  a  week, 
to  air  their  views,  to  offer  constructive  criticism  on  exist¬ 
ing  programs,  and  ideas  for  new  ones. 

You  actually  intend  to  broadcast  that  program?  A.  The 
Board  of  Directors — the  Mid-America  Broadcasting  Cor¬ 
poration  does.  That  is  their  desire,  that  a  listener  council 
be  formed  and  that  thev  wish  to  allot  45  minutes  once  a 
month  for  their  use  for  broadcasting. 

Q.  45  minutes,  once  a  month,  you  are  going  to  let  this 
council  or  some  representative  get  on  the  air  and  criticize 
your  programming.  Is  that  right?  A.  That  is  my  under¬ 
standing,  yes,  sir. 

Q.  Now,  going  down  to  standards  of  practice  with  re¬ 
spect  to  participating  programs,  is  there  any  limit  to  the 
number  of  commercial  spots  on  a  participating  program? 
A.  That  has  not  been  actually  decided  by  the  Board  of 
Directors,  as  far  as  I  know. 

Q.  What  are  your  feelings  on  the  subject?  A.  My  feel¬ 
ings  on  the  subject  are  that  there  should  not  by  any  more 
than  about  three  in  a  15-minute  program. 

1002  Q.  You  don’t  know  whether  the  board  of  directors 
agrees  with  you  or  not  on  that?  A.  No,  sir. 

Q.  They  haven’t  discussed  it  with  you?  A.  They  haven’t 
discussed  it. 

Q.  Toward  the  end  of  that  paragraph  you  say  that  you 
expect  to  be  particularly  discreet  in  scheduling  spot  an¬ 
nouncements  preceding  or  following  public  service  pro¬ 
grams  or  children’s  programs.  Will  you  permit  any  com- 
merical  spots  at  that  time — and  when  I  say  you,  I  mean 
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of  course  Mid- America  Broadcasting  Corporation?  A.  I 
don’t  think  that  any  decision  has  been  arrived  at  one  way 
or  the  other.  The  policy  here  states  that  they  will  use  dis¬ 
cretion.  That  is  about  the  type  of  commercial  announce¬ 
ment,  so  I  assume  that  they  would  mean  that  they  would 
broadcast  commercial  announcements  before  or  after  pub¬ 
lic  service  or  children’s  programs,  but  that  they  would  be 
very  discret  about  the  types  of  products  advertised  on 
those. 

Q.  That  simply  refers  to  the  type  of  announcement,  not 
the  fact  that  it  will  or  will  not  be  permitted?  A.  That  is 
right,  sir. 

Q.  Will  you  turn,  please,  to  the  next  page  of  that  ex¬ 
hibit?  It  says  a  program  which  is  excessively  filled  with 
commercial  announcements.  How  many  spots  make 
1003  that  excessive?  A.  What  page  is  that  on? 

Q.  Page  5,  paragraph  6,  sub-section  (d),  which 
states  “The  program  which  is  excessively  filled  with  com¬ 
mercial  announcements.”  How  many  spots  would  make 
such  a  program  excessive?  A.  I  think  anything  over  three 
spots  in  a  15-minute  program,  or  each  15  minutes,  would 
be  excessive. 

Q.  Is  the  applicant  going  to  review  the  script  of  all 
broadcasts  on  its  station  in  order  to  see  that  it  complies 
with  your  standards  of  good  taste  set  out  toward  the  end 
of  this  exhibit?  Is  that  your  understanding?  A.  That  is 
my  understanding,  yes,  sir. 

Q.  All  script?  A.  Yes,  sir. 

Q.  Refer  to  Exhibit  32,  please,  Mr.  Batchelder,  and  tell 
us  what  your  total  recorded  or  transcribed  time  will  amount 
to  as  compared  with  your  live?  A.  The  total  recorded  time 
will  be  61.8  percent  as  against  27.1  percent. 

Q.  What  percentage,  Mr.  Batchelder,  of  your  total  pro¬ 
gram  time  will  be  devoted  to  entertainment  and  news  ex¬ 
clusively,  referring  to  Exhibit  33?  I  think  you  can  give  us 
the  answer  to  that.  A.  The  total  amount  of  time  would 
be  13.09. 
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1004  Q.  I  don’t  believe  you  understand  my  question  or 
I  don’t  understand  your  answer.  You  tell  me  the 

total  percentage  of  program  time  will  be  devoted  exclu¬ 
sively  to  entertainment  and  news.  A.  Entertainment  and 
news  and  the  two  together,  you  mean? 

Q.  Yes,  sir,  both  commercial  and  sustaining.  A.  I  make 
it  87.01. 

Q.  This  is  approximately  13  percent  for  all  the  programs 
of  other  types?  A.  For  all  other  types,  yes. 

Q.  Have  you  made  any  study  to  determine  how  your 
percentages  of  program  time  will  be  varied  if  a  net  affilia¬ 
tion  is  obtained?  A.  No,  sir;  I  haven’t  made  any  study. 

Q.  Has  anybody  for  the  applicant  corporation?  A.  Not 
that  I  know  of,  no. 

Q.  It  is  your  understanding,  though,  isn’t  it,  that  if  a 
network  affiliation  is  obtainable  that  one  will  be  entered 
into  by  the  applicant  corporation?  A.  I  have  heard  testi¬ 
mony  to  that  effect  here  today. 

Q.  But  no  attempt  has  been  made  to  analyze  the  pro¬ 
posed  program  structure  wThen  that  affiliation  is  obtained? 
A.  Not  that  I  have  any  knowledge  of. 

Q.  In  spite  of  the  fact  that  it  is  quite  obvious 

1005  from  the  testimony  of  the  officers,  directors  and 
stockholders  that  if  available  they  will  affiliate  with 

a  network?  A.  That  is  what  I  understand. 

•  ••*••••*• 

1006  Q.  I  may  have  asked  you  this  before.  Does  this 
estimated  cost  of  operation  assume  a  network  affilia¬ 
tion  or  not?  I  don’t  believe  I  did.  I  believe  I  asked  you  with 
respect  to  the  estimated  revenue,  but  not  for  your  cost  of 
operations.  A.  I  think  the  cost  of  operation  would  be  ap¬ 
proximately  the  same  whether  the  station  were  affiliated 
with  a  network  or  not. 

Q.  It  would  be?  A.  I  think  approximately  the  same. 
There  might  be  a  slightly  increased  cost  for  local  opera¬ 
tion. 
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Q.  Has  your  experience  indicated  to  you  that  the  staff¬ 
ing  of  a  radio  station  is  the  same  whether  you  have  a  net¬ 
work  affiliation  or  not?  A.  Well,  I  never  operated  a  sta¬ 
tion  that  wasn’t  affiliated  with  a  network,  so  I  can  not 
answer  that  from  experience. 

Q.  Theft  how  did  you  make  up  this  estimated  cost  of 
operation  which  doesn’t  assume  a  network  affiliation?  A. 
This  estimated  cost  of  operation  is  for  the  operation  of 
the  station  as  a  local  station  and  not  a  network  affiliated 
station.  It  was  considered  on  that  basis,  that  the  station 
would  have  a  local  operation,  not  an  affiliation  with  a  net¬ 
work. 

1007  Q.  But  you  say  you  have  never  connected  with  a 
local  station?  A.  No,  sir. 

Q.  Your  association  has  always  been  with  network  sta¬ 
tions?  A.  That  is  right. 

Q.  How  do  you  know  then  that  this  represents  a  fair 
estimated  cost  of  operation  of  a  local  station?  A.  Just 
from  my  experience  in  radio.  I  think  it  is  a  fair  estimate, 
that  is  all. 

Q.  Did  you  consult  with  any  individuals  connected  with 
local  stations  to  see  if  there  w’as  a  difference  in  the  cost  of 
operation  of  a  station  which  is  entirely  local  and  one  which 
was  affiliated  with  a  network?  A.  No,  sir. 

Q.  You  don’t  know,  then,  whether  this  correctly  repre¬ 
sents  your  cost  of  operation  or  not,  do  you?  A.  Well,  that 
is  a  hard  question  to  answer.  I  think  it  does,  but  maybe 
somebody  else  would  think  it  doesn’t.  That  is  a  matter  of 
opinion. 

Q.  Well,  your  estimated  cost  of  operation  would  be  the 
same  with  a  network  affiliation  or  without — did  I  under¬ 
stand  you  to  say  approximately  the  same?  A.  I  said  it 
might  be  slightly  higher  as  a  local  operation  than  it 

1008  would  be  with  network  operation.  Probably  you 
would  have  to  have  a  few  more  announcements  for 

local  operation,  and  maybe  one  or  two  extra  engineers. 
Other  than  that,  I  don’t  think  personally  it  would  change 
a  great  deal. 
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Q.  Don’t  you  expect  your  program  expenses  are  going 
to  increase  if  you  have  a  purely  local  station?  A.  I  don’t 
think  if  the  station  wishes  to  put  on  a  certain  amount  of 
local  live  talent  programs,  or  wishes  to  hire  a  certain  num¬ 
ber  of  musicians — I  don’t  think  there  is  going  to  be  a  great 
deal  of  difference  in  the  talent  cost  or  musician  cost, 
whether  you  have  a  local  operation  or  network  operation. 

Q.  You  mean  you  are  going  to  put  on  the  same  amount 
of  local  talent  and  local  musicians  whether  you  have  a 
network  or  not?  A.  I  think  so. 

i 

Q,  What  is  going  to  be  supplanted  then  if  you  put  on  a 
network  operation?  A.  I  haven’t  analyzed  this  from  the 
standpoint  of  what  would  happen  if  the  station  became 
affiliated  with  a  network.  I  have  only  set  this  thing  up  for 
a  local  operation. 

•  •#***•*•• 

1010  Have  you  made  any  surveys  to  determine  the 
availability  of  talent  in  the  area  other  than  as  cov¬ 
ered  in  your  exhibits?  A.  No,  sir;  I  have  not. 

Q.  Have  you  made  any  surveys  to  determine  the  pro¬ 
gram  needs  or  desires  of  the  listening  audience  in  the  area? 
A.  No,  sir. 

Q.  Has  any  officer,  director,  stockholder  or  authorized 
agent  of  the  applicant  corporation  made  any  such  surveys, 
to  the  best  of  your  knowledge?  A.  As  to  the  types  of  pro¬ 
grams? 

Mr.  Baker:  Mr.  Examiner,  I  think  the  previous  testi¬ 
mony  of  the  witnesses,  particularly  that  of  Mr.  Trost  and 
Mr.  Levi,  answers  that  question  adequately.  I  don’t  see 
where  if  is  pertinent  to  ask  this  witness. 

Mr.  Welch :  Have  all  of  the  officers,  directors  and  stock¬ 
holders  testified  at  this  proceeding? 

Mr.  Baker:  All  of  the  board  of  directors. 

Mr.  Welch:  How  about  officers  and  stockholders? 

Mr.  Baker:  All  of  the  officers. 

Mr.  Welch:  And  the  stockholders ? 
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Mr.  Baker:  Seven  out  of  the  22  stockholders. 

The  Presiding  Officer :  I  think  this  witness  has  come  here 
to  testify  as  to  the  full  operation  of  the  board  of  directors 
and  the  licensee  applicant  as  such - 

1011  Mr.  Baker:  I  merely  point  out,  Your  Honor,  that 
that  testimony  has  already  been  given  as  to  the 

need  for  certain  types  of  programs.  I  have  no  objection  to 
this  witness  answering,  however. 

Mr.  Welch:  Then  what  is  the  purpose? 

Mr.  Baker:  I  just  want  that  pointed  out. 

The  Presiding  Officer :  It  is  understood  that  the  members 
of  the  board  testified  as  to  their  opinion.  Now,  this  witness 
is  here  to  testify  as  to  what  the  entire  views  of  the  board 
and  voting  stockholders  represent. 

Mr.  Baker :  Go  ahead  and  answer  the  question. 

The  Witness:  Will  you  read  the  question,  please? 

(The  pending  question  was  read  by  the  reporter.) 

The  Witness:  The  survey  you  are  referring  to  is  the 
survey  of  listener  preference  in  the  area  as  to  types  of 
programs  ? 

By  Mr.  Welch: 

Q.  Yes,  and  also  the  availability  of  talent.  A.  I  don’t 
know  of  any  survey  that  has  been  made,  no,  sir.  * 

Q.  Not  to  your  knowledge?  A.  No,  sir. 

Cross  Examination 

1012  By  Mr.  Young: 

Q.  Could  you  tell  me  what  your  testimony  or  the  testi¬ 
mony  of  others — have  you  been  here  all  during  the  pro¬ 
ceeding?  A.  Most  of  the  time;  yes,  sir. 

Q.  — was  concerning  commercial  programs,  commercial 
commercial  education  programs?  A.  In  what  respect? 

Q.  Well,  would  you  permit  a  commercial  educational 
program,  or  will  that  be  the  type  that  is  strictly  sustain¬ 
ing?  A.  Well,  it  depends  on  what  type  of  educational  pro- 
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gram  you  are  talking  about,  I  would  say.  I  wouldn’t  want 
to  answer  the  question  unless  you  would  tell  me  the  type 
of  program. 

Q.  Have  the  directors  given  you  any  policy  statement 
on  that  subject?  A.  No,  sir,  not  as  far  as  educational  pro¬ 
grams,  other  than  public  service  education  programs  which 
must  be  sustaining;  but  as  to  other  types  of  educational 
programs  which  might  lend  themselves  to  sponsorship,  I 
have  had  no  direction  on  that. 

Q.  What  would  be  the  distinction  between  public  service 
educational  and  other  educational  programs?  A.  Well,  the 
public  service  educational  program,  I  would  say,  would 
be  one  that  would  be  put  on  by  such  an  institution  as 
1013  the  University  of  Louisville  or  the  Parochial  Schools 
in  Louisville,  or  the  Department  of  Education.  Then 
there  might  be  a  program  which  would  be  educational  in 
its  nature  but  yet  not  be  a  public  service,  which  might  be 
all  right  to  have  sponsored. 

Q.  Now,  on  your  program  schedule,  Exhibit  No.  31,  you 
have  marked  on  the  left  hand  column  commercial  and  sus¬ 
taining  programs?  A.  Yes,  sir. 

Q.  I  assume  by  that  you  mean  those  which  you  would 
have  as  commercial  programs  if  the  license  were  granted. 
Now,  I  wasn’t  quite  clear  from  your  answer  a  while  ago 
as  to  whether  those  commercial  programs  are  reflected  in 
Exhibit  No.  32,  the  program  analysis.  A.  Oh,  yes.  In  the 
program  log  analysis  and  the  program  percentage  analysis, 
those  programs  are  all  reflected  in  those  two  exhibits. 

Q.  The  percentage  figures  are  not  shown  on  my  exhibit. 
A.  Well,  the  form  which  I  followed  and  which  came  out 
of  the  report  of  the  FCC  did  not  have  any  place  for  per¬ 
centages.  I  merely  worked  them  out  myself  in  case  some¬ 
body  should  ask  me. 

Q.  What  does  it  actually  work  out?  A.  It  shows  46.5 
percent  recorded  commercial,  15.3  percent  recorded  sus¬ 
taining,  9.1  percent  wire  commercial,  2  percent  wire  sus¬ 
taining,  9.2  live  commercial,  and  17.8  percent  live  sus¬ 
taining. 
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1014  Q.  Is  there  any  relationship  between  the  estimated 
revenue  figures  shown  on  Exhibit  39  and  the  pro¬ 
grams  marked  commercial  on  your  proposed  schedule? 
A.  No  direct  relationship. 

Q.  Do  you  know  whether  more  programs  would  have  to 
be  commercial  on  this  schedule  or  less?  A.  To  coincide 
with  the  estimated  revenue? 

Q.  Yes.  A.  I  think  they  would  have  to  be  less  on  the 
schedule,  quite  a  bit  less  on  the  program  schedule  to  coin' 
cide  with  the  estimated  revenue. 

Mr.  Young:  That  is  all. 

The  Presiding  Officer:  Mr.  Welch. 

Further  Cross  Examination 
By  Mr.  Welch: 

Q.  Mr.  Batchelder,  will  you  refer  to  Exhibit  31,  which 
is  your  proposed  program  schedule,  and  take  Saturday’s 
program  at  11 :30,  which  is  the  so-called  Farm  Hour.  What 
is  the  nature  of  that  program  going  to  be?  A.  The  nature 
of  that  is  stated  in  the  exhibit  marked  “ Program  Policy/’ 
but  the  nature  of  it  would  be  entertainment  and  news  of 
general  interest  to  farmers,  also  recorded  interviews  with 
farmers;  and  as  stated  there,  once  a  month  the  program 
would  be  in  the  interest  of  4-H  Clubs. 

Q.  Is  this  program  going  to  be  presented  every 

1015  Saturday?  A.  Yes. 

Q.  What  is  the  length  of  the  program?  A.  The 
length  of  it? 

Q.  Yes,  sir.  A.  Thirty  minutes. 

Q.  How  many  hours  do  you  propose  to  operate  per 
week?  A.  Well,  I  think  it  figures  out  to  124. 

Q.  124  hours  a  week?  A.  Yes. 

Q.  Is  there  any  program  during  the  week  other  than  this 
30-minute  program  on  Saturday  designed  for  the  interest 
of  the  farmers  in  the  area  other  than  your  market  quota¬ 
tions  and  your  farm  news  and  weather  report  at  7:05  in 
the  morning  and  12:05  noon?  A.  Not  at  the  present  time; 
no,  sir. 
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Q.  Do  you  contemplate  presenting  any  program  other 
than  that  during  the  week  of  general  interest  to  farmers 
in  the  area,  and  the  weather  reports  and  market  quota¬ 
tions!  A.  Personally,  I  think  that  w’ould  be  more  or  less 
up  to  the  board  of  directors  and  the  director  of  farm  pro¬ 
grams  after  the  station  were  in  operation  and  had  a  chance 
to  find  out  whether  there  really  was  a  need  for  more  time 
to  be  devoted  to  farm  programs  or  not. 

Q.  They  will  discuss  that  with  the  board  of  directors? 
A.  No,  sir. 

1016  Q.  They  approved  this  exhibit,  though,  didn’t 
they?  A.  Yes,  sir. 

1025  Harold  W.  Batchelder, 

the  witness  on  the  stand  at  the  time  of  adjournment,  re¬ 
sumed  the  stand  and  testified  further  as  follows: 

The  Presiding  Officer :  I  wanted  to  ask  a  question  or  two 
about  the  expectation  of  the  proposed  station  establishing 
a  chain  affiliation.  As  I  understood  the  testimony  of  two 
or  three  of  the  members  of  the  board,  there  would  be  that 
chain  affiliation  if  satisfactory  arrangements  could  be 
made. 

The  Witness :  I  only  know  what  I  heard  here  yesterday. 
I  have  nothing  to  do  with  that,  sir. 

The  Presiding  Officer:  That  is  your  understanding  of 
the  board’s  policy? 

The  Witness :  According  to  the  testimony  yesterday  that 
was  my  understanding. 

1026  The  Presiding  Officer:  Now,  you  don’t  know  what 
is  understood  by  those  satisfactory  arrangements? 

Satisfactory  arrangements  constitute  what? 

The  Witness:  I  don’t  know,  sir,  what  they  had  in  mind. 
The  Presiding  Officer:  You  had  no  conversations  about 
this  subject  at  any  time? 

The  Witness:  No. 

•  1  •  •  •  •  •  •  •  •  # 
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Emanuel  Levi, 

a  witness  called  bv  and  on  behalf  of  Mid- America  Broad- 
casting  Corporation,  was  recalled  and  testified  further  as 
follows : 

1027  The  Presiding  Officer:  Yes.  Mr.  Levi,  I  think  you 
said  that  if  satisfactory  arrangements  could  be  made, 

there  would  be  a  chain  arrangement? 

The  Witness :  Yes,  sir. 

The  Presiding  Officer :  Now,  what  do  you  mean  by  satis¬ 
factory  arrangements,  from  what  standpoint? 

The  Witness :  X  mean  not  only  from  the  financial  stand¬ 
point,  but  from  the  standpoint  of  being  able  to  make  an 
arrangement  with  a  chain  whereby  you  would  not  have  to 
sacrifice  your  local  service  in  order  to  get  into  their  wealth 
of  talent.  I  think,  of  course,  they  can  obtain  more  enter¬ 
tainment  talent  the  way  they  are  located  than  we  can, 
which  is  a  desirable  thing.  But  I  don’t  think  it  is  desirable 
at  the  expense  of  local  service. 

The  Presiding  Officer :  Now,  you  heard  the  previous  wit¬ 
ness  testify  with  regard  to  program  service? 

The  Witness:  You  mean  Mr.  Batchelder? 

The  Presiding  Officer:  Yes. 

The  Witness:  Yes,  sir. 

The  Presiding  Officer:  Now,  this  type  of  service,  I 

1028  assume,  is  the  service  which  the  applicant  feels  is 
needed  in  the  Louisville  area? 

The  Witness:  That  is  correct,  sir. 

The  Presiding  Officer:  I  take  it  that  the  applicant  feels 
that  no  other  type  of  service  is  needed  in  that  area. 

The  Witness:  The  networks  are  all  there  already. 

The  Presiding  Officer:  In  other  words,  if  in  the  future 
a  chain  arrangement  should  be  made,  then  of  course  this 
entire  program  set-up  testified  to  yesterday  will  have  to 
be  scrapped  in  its  entirety? 

The  Witness:  The  details  of  it  would  have  to  be  com¬ 
pletely  changed. 
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The  Presiding  Officer:  Woudn’t  the  substance  of  neces¬ 
sity  have  to  be  changed  also,  sir? 

The  Witness:  I  don’t  think  so,  sir.  I  think  there  might 
be  a  substitution  of  some  types  of  service  for  others,  but 
not  at  the  sacrifice  of  local  programs. 

The  Presiding  Officer:  You  testified  that  the  need  was 
for  a  purely  local  service  and  not  a  chain  service? 

The  Witness:  Largely  for  local  service. 

The  Presiding  Officer:  And  that  is  the  result  of  pretty 
careful  analysis  and  surveys. 

•  ••••••••• 

1036  Harry  McTigue, 

a  witness  called  by  and  on  behalf  of  Kentucky  Broadcast¬ 
ing  Corporation,  having  been  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 

Mr.  Young :  Mr.  Examiner,  Kentucky  Broadcasting  Cor¬ 
poration,  Inc.  is  the  existing  licensee  of  Station  WINN, 
Louisville,  Kentucky,  and  as  such  as  filed  reports  required 
by  Rules  1.301  to  1.304,  inclusive. 

For  the  convenience  of  the  Commission  and  other  coun¬ 
sel,  however,  I  am  submitting  a  list  of  the  stockholders, 
officers  and  directors  and  other  information  concerning 
them  based  upon  those  reports. 

Mr.  McTigue  is  an  officer  of  the  company  and  if  you 
wish,  or  anyone  wishes,  they  may  ask  him  questions  con¬ 
cerning  that  information.  I  am  offering  that  and  request¬ 
ing  the  Commission  to  take  judicial  notice  of  it  as  Exhibit- 
No.  1. 

(A  document  was  marked  Kentucky  Broadcasting  Ex¬ 
hibit  No.  1  for  ^identification.) 

The  Presiding  Officer:  Is  there  any  objection  to  WINN 
Exhibit  No.  1? 
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Mr.  Welch:  No,  sir.  As  I  understand  it,  he  wants  you  to 
take  judicial  notice  of  the  records,  and  is  also  submitting 
this  as  an  exhibit.  Is  that  correct? 

Mr.  Young:  For  the  convenience  of  the  parties,  yes, 
sir. 

1037  The  Presiding  Officer :  This  entails  all  the  informa¬ 
tion  you  desire  considered  by  the  Commission  in 

connection  with  this  application? 

Mr.  Young:  What  was  that? 

The  Presiding  Officer:  This  is  all  the  information  ap¬ 
pearing  in  the  Commission’s  records  which  you  desire  to 
be  considered  in  connection  with  this  application  ? 

Mr.  Young:  Yes,  the  officers,  stockholders  and  directors, 
together  with  Exhibit  2,  which  I  am  about  to  submit. 

Mr.  Baker:  Are  all  of  these  going  to  appear  here  as 
witnesses  ? 

Mr.  Young:  No,  they  are  not. 

Mr.  Baker:  Could  you  indicate  which  ones  will  appear? 
Mr.  Young:  Mr.  Harry  McTigue,  who  is  vice-president 
of  the  company  and  a  director,  will  appear. 

Mr.  Baker:  He  is  the  only  one? 

Mr.  Young:  Yes,  sir. 

The  Presiding  Officer:  Exhibit  1  is  received. 

(Kentucky  Broadcasting  Exhibit  No.  1  was  received  in 
evidence.) 

(A  document  was  marked  Kentucky  Broadcasting  Ex¬ 
hibit  No.  2  for  identification.) 

Mr.  Young:  As  Exhibit  2,  I  have  prepared  other  infor¬ 
mation  with  respect  to  the  officers,  directors  and  stock¬ 
holders  of  the  company  based  on  information  pre- 

1038  viouslv  filed,  and  I  am  asking  the  Commission  to 
take  judicial  notice  of  that  information. 

The  Presiding  Officer:  Let  me  ask  you  this,  Mr.  Young. 
Does  the  information  on  file  with  the  Commission  at  this 
time  with  reference  to  Exhibits  1  and  2  truly  reflect  the 
condition  as  it  prevails  at  this  time? 
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Mr.  Young:  Is  that  true,  Mr.  Trigue? 

The  Witness :  Yes,  it  is. 

Mr.  Young:  Fully  up  to  date? 

The  Witness :  As  of  today. 

The  Presiding  Officer:  Is  there  objection  to  Exhibit  2? 

Mr.  Welch:  Did  you  prepare  these  exhibits? 

The  Witness:  Yes,  sir. 

Mr.  Young:  Do  you  know  they  are  true  and  correct,  to 
the  best  of  your  knowledge  and  belief? 

The  Witness :  I  do,  sir. 

Mr.  Welch:  I  have  no  objection,  sir. 

The  Presiding  Officer:  Exhibit  2  is  received. 

(Kentucky  Broadcasting  Exhibit  No.  2  was  received  in 
evidence.) 

By  Mr.  Young: 

Q.  Will  you  state  your  name  and  address,  please?  A. 
Harry  McTigue,  2537  Dell  Road,  Louisville,  Kentucky. 

Q.  When  and  where  were  you  bom?  A.  Nashville,  Ten¬ 
nessee,  December  17, 1906. 

1039  Q.  Are  you  a  citizen  of  the  United  States  A.  I 
am. 

Q.  What  is  your  position  with  the  Kentucky  Broad¬ 
casting  Corporation,  Inc.?  A.  I  am  vice-president,  general 
manager,  director  and  stockholder. 

Q.  How  long  have  you  been  connected  with  the  Ken¬ 
tucky  Broadcasting  Corporation,  Inc.?  A.  Since  May,  1943. 

Q.  How  long  have  you  been  in  the  radio  industry?  A. 
Since  1929. 

Q.  Would  you  outline  for  us  briefly  your  experience  in 
the  radio  industry?  A.  Well,  I  started  in  1929  at  Hopkins¬ 
ville,  Kentucky.  My  first  job  was  that  of  a  mail  clerk  open¬ 
ing  mail,  and  I  moved  from  there  into  doing  announcing, 
programming,  writing  continuity,  and  doing  the  things 
that  usually  have  to  be  done  around  a  small  station — 
sweeping  out,  washing  windows,  a  little  bit  of  everything 
else.  Then  I  left  Hopkinsville. 
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Q.  Excuse  me  for  a  moment.  Who  were  you  associated 
with  in  that  connection?  A.  D.  E.  Kendrick,  now  deceased. 
Q.  All  right;  continue.  A.  From  Hopkinsville  I  went 
down  to  Springfield,  Tennessee,  to  manage  a  little 

1040  100-watt  daytime  station  there,  and  represented  50 
percent  of  the  staff.  I  managed  the  station,  wrote 

continuity,  made  up  the  programs,  had  to  do  the  selling 
and  about  everything  there  was  to  do  with  the  station.  I 
would  sign  on  for  a  while,  sign  off  and  go  out  and  see  if  I 
could  sell  some  business,  and  then  go  back  on  the  air  for  a 
while. 

From  there  I  went  to  Chicago  and  Gary  with  W7JJD  and 
WIND,  working  both  stations  for  the  Atlas  interests.  After 
three  years  in  Chicago  and  Gary,  I  went  down  to  India¬ 
napolis  as  a  sports  specialist  and  special  events  director.  I 
left  WIRE,  where  again  I  was  associated  with  Mr.  Kend¬ 
rick,  after  the  sale  of  the  station  to  the  Pulliam  interests, 
and  went  to  Chicago  to  go  to  work  as  radio  director  for  an 
advertising  agency.  WTiile  with  them  I  had  contact  with 
General  Mills. 

Q.  WTiat  was  the  name  of  the  advertising  agency?  A. 
Benson  &  Dawe.  While  in  their  employ  I  had  contact  with 
the  General  Mills  people,  who  offered  me  a  contract  as  a 
sports  specialist. 

Q.  First,  what  were  your  duties  with  Benson  &  Dawe? 
A.  I  handled  all  of  their  radio  activities,  traveled  for  them 
setting  up  programs  on  various  stations  in  the  country, 
and  spent  most  of  my  time  in  the  midwest  setting  up,  hiring 
talent  for  the  programs,  building  their  programs,  handling 
the  continuity,  etc. 

In  1937  I  signed  this  contract  with  General  Mills, 

1041  and  stayed  with  them  through  1942  as  a  sports- 
caster  and  more  or  less  a  public  relations  man.  They 

put  me  in  the  category  of  a  trouble  shooter,  which  rather 
made  a  gypsy  out  of  me.  They  kept  me  in  Rochester,  New 
York,  for  about  a  season  and  a  half,  and  then  transferred 
me  here  to  Washington,  and  from  Washington  to  Phila¬ 
delphia,  and  from  Philadelphia  out  to  Minneapolis. 
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Q.  What  were  your  duties  at  those  various  places?  A. 
The  market  where  I  was  assigned  was  usually  a  market 
where  they  were  having  perhaps  some  difficulty  in  the 
broadcast  reaching  the  standards  that  they  desired  in  their 
broadcasting  of  baseball  and  football.  My  job  was  to  go 
in  and  attempt  to  get  the  situation  straightened  out.  As 
soon  as  I  did  and  they  felt  I  had  found  somebody  capable 
of  doing  the  job  that  I  was  doing,  then  I  was  moved  on  to 
another  market  where  they  were  having  similar  difficulty. 

Q.  What  do  you  mean  by  getting  the  situation  straight¬ 
ened  out?  A.  Well,  in  a  number  of  instances  they  had  men 
that  they  did  not  feel  were  doing  the  job  that  met  with 
their  standards.  An  example  probably  will  explain  it 
easier  than  anything  else.  When  I  was  in  Rochester,  New 
York,  they  had  made  a  change  here  when  the  New  York 
broadcast  picture  opened  up,  and  Arch  McDonald,  who  had 
been  doing  the  broadcast  for  General  Mills  here,  was 
1042  transferred  to  New  York  to  take  the  New’  York  out¬ 
let,  and  they  in  turn  hired  Walter  Johnson,  the  old 
famous  pitcher  for  broadcasts  here.  Although  Walter’s 
knowledge  of  baseball  certainly  couldn’t  be  questioned, 
he  did  not  do  what  wras  considered  by  the  company  and 
the  listeners  as  perhaps  a  first-class  broadcast  job.  My 
job  then  w’as  to  come  into  Washington  and  offer  Walter 
any  assistance  that  T  could  and  share  the  broadcast  with 
him,  which  I  did  for  the  remainder  of  that  season,  1939. 
In  1940,  Arch  McDonald  came  back  to  Washington,  and 
so  they  looked  for  another  little  hornet’s  nest  to  move  me 
into,  and  I  moved  to  Philadelphia. 

Q.  What  station  is  that?  A.  WCAU. 

Q.  And  were  your  duties  there  similar  to  those  at 
Rochester  and  Washington?  A.  Yes;  that  is  right. 

Q.  And  then  what  wras  your  next  assignment?  A.  From 
Philadelphia,  I  wras  then  transferred  to  Minneapolis  to  the 
home  office  to  take  over  the  broadcast  of  the  Minneapolis 
Club,  and  in  turn  did  some  other  work  for  General  Mills, 
air  work  as  well  as  personnel  work. 
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Q.  What  did  the  personnel  work  consist  of?  A.  Well, 
one  of  the  jobs  of  the  company  was  to  keep  in  contact  with 
ball  players  all  over  the  country  during  the  winter 

1043  months  as  to  their  activities.  I  traveled  for  them 
during  the  winter  on  a  couple  of  occasions,  going 

into  these  fellows’  homes  and  talking  to  them,  meeting 
them  in  their  home  life  out  of  the  baseball  uniform.  I  did 
some  work  for  the  company  in  connection  with  the  project 
they  had  on  at  the  University  of  Minnesota,  and  worked 
closely  with  Bernie  Bierman,  who  was  out  there  at  that 
time. 

After  the  1942  season,  I  joined  the  staff  of  WLOL  as 
sports  and  special  events  director,  and  then  was  elected, 
I  guess,  a  general  assistant  to  the  general  manager. 

Q.  Of  Station  WLOL?  A.  That  is  right. 

Q.  And  how  long  did  you  hold  that  position?  A.  Well, 
I  was  on  the  station  for  the  company  for  two  years,  and 
after  the  baseball  season  of  1942,  moved  into  football,  and 
was  elected  an  assistant  manager  in  January  of  1943.  Then 
I  had  occasion  to  realize  the  condition  of  Mr.  Kendrick, 
who  incidentally  was  a  brother-in-law  of  mine,  and  whom, 
as  I  have  mentioned,  I  had  worked  with  on  a  number  of 
occasions  in  the  past.  He  was  a  very  ill  man,  and  all  in¬ 
dications  pointed  to  his  not  living  for  over  a  couple  of 
years  at  the  outside.  He  was  naturally  desirous  of  having 
someone  with  him  whom  he  could  trust  and  depend  on, 
and  I  naturally  was  interested  in  attempting  to  protect  his 
interest  as  well  as  that  of  my  sister. 

1044  Q.  Did  he  ask  you  to  join  the  staff?  A.  He  did. 
T  joined  the  staff  of  WINN  as  assistant  to  him. 

Q.  And  you  have  remained  with  Station  WINN  since 
that  time?  A.  Yes,  sir. 

Q.  What  position  do  you  hold  with  Station  WINN? 
A.  Vice-president  and  general  manager. 

Q.  You  stated  that  Mr.  Kendrick  is  now  deceased.  Who 
now  owns  the  stock  which  he  held?  A.  Mrs.  Kendrick. 

Q.  In  what  capacity?  A.  As  executrix  of  his  estate. 
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Q.  And  has  that  estate  been  settled?  A.  It  has;  yes,  sir. 

Q.  What  is  the  present  status  of  it?  A.  We  are  filing 
either  today  or  tomorrow  the  transfer  application  asking 
that  the  stock  be  transferred  to  her  as  an  individual. 

Q.  Are  you  affiliated  with  any  civic,  fraternal  or  re¬ 
ligious  organizations  in  Louisville?  A.  Yes,  I  have  mem¬ 
berships  in  the  Louisville  Business  Men’s  Club,  Louisville 
Association  of  Manufacturers’  Representatives,  the  Sales 
Managers  Council  of  Louisville,  and  I  am  vice-president  of 

i  the  Kentucky  Broadcasters  Association. 

1045  Q.  Have  you  been  associated  or  done  any  work 
for  various  public  service  organizations  in  Louis¬ 
ville?  A.  Well,  yes.  Like  most  everybody  else  during  the 
w;ar,  during  bond  drives,  crippled  children,  Community 
Chest,  and  all  the  others,  I  have  served  in  most  of  the 
drives  on  the  publicity  and  radio  committees.  On  some  of 
them  I  accepted  speaking  assignments.  On  one  of  the  war 
fund  drives  through  the  Sales  Managers  Council,  I  was  a 
co-captain  of  one  of  the  districts  which  we  broke  the  city 
up  into. 

Q.  WTien  -was  the  Kentucky  Broadcasting  Corporation, 
Inc.  organized?  A.  On  July  8, 1937. 

Q.  Do  you  kno-w  when  it  first  obtained  a  construction 
permit?  A.  June  15,  1940. 

•  #**•••*•* 

1046  Q.  Did  you  explain  to  us  what  part  each  of  the 
officers,  directors  and  stockholders  of  the  Kentucky 

Broadcasting  Corporation,  Inc.  take  in  the  daily  operation 
of  the  station?  A.  Mrs.  Kendrick,  president,  director  and 
stockholder,  devotes  her  full  time  to  the  daily  operation 
of  the  station  as  director  of  women’s  activities,  and  exer¬ 
cises  supervision  over  the  administration  and  financial 
departments. 

Q.  What  has  her  experience  been  along  this  line  of 
work?  A.  Well,  during  her  married  life  to  Mr.  Kendrick, 
naturally  she  was  thrown  very  closely  into  a  very  close 
relationship  with  the  radio  business,  because  that  was  what 
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he  was  in  most  of  his  life.  When  I  was  with  Mr.  Kendrick 
in  Hopkinsville,  back  in  those  years  she  conducted  a 
woman’s  program  on  the  air. 

Q.  That  is  as  far  back  as  1929?  A.  That  is  right,  and 
participated,  as  we  were  doing  in  those  days,  taking  a  part 
in  dramas  and  studio  programs. 

1047  Q.  I  didn’t  get  your  last  statement,  Mr.  McTigue. 
A.  That  in  addition  to  conducting  women’s  pro¬ 
grams,  during  that  time  she  also  participated  in  taking  dra¬ 
matic  parts  in  skits  and  dramas  that  we  produced  locally 
at  the  station. 

Miss  McCarten  is  secretary  and  treasurer.  She  devotes 
her  full  time  to  the  operation  of  the  station  and  serves  as 
part  time  director  and  as  assistant  to  me. 

Q.  What  has  been  her  past  experience?  A.  She  has  been 
in  the  radio  business  for  16  years  as  program  director, 
concert  pianist  and  as  a  vocalist.  At  one  time  she  traveled 
as  a  concert  pianist.  She  is  a  graduate  of  the  Louisville 
Conservatory  of  Music. 

Q.  Was  she  also  associated  with  Mr.  Kendrick  in  the 
places  he  previously  worked?  A.  Yes,  since  1930  she  has 
been  associated  with  him. 

Q.  And  the  others?  A.  Oldham  Clarke,  an  attorney, 
takes  no  active  part  in  the  daily  operation  of  the  station, 
but  is  available  for  advice,  and  represents  the  station  as 
legal  counsel.  The  same  is  true  of  Mr.  A.  C.  Van  Winkle. 

Q.  Are  they  located  in  Louisville?  A.  They  both  reside 
in  Louisville,  yes,  sir. 

Q.  Do  you  consult  with  them  frequently  as  offi- 

1048  cer  and  director  of  the  company?  A.  As  a  rule,  on 
an  average  of  once  a  week. 

Q.  And  who  are  the  other  officers  and  directors?  A. 
Mr.  Snyder,  Glenn  Snyder,  was  general  manager  of  Radio 
Station  WLS  in  Chicago.  Although  Mr.  Snyder  does  not 
take  any  active  day  to  day  part  in  the  operation  of  the  sta¬ 
tion,  he  makes  an  an  average  of  a  trip  once  a  month  to  the 
station,  and  I  take  to  him  easily  once  a  week,  and  in  many 
instances  more  often  than  once  a  week. 
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Q.  How  about  yorself?  A.  I  devote  my  full  time  to  the 
station.  I  have  no  other  outside  interests. 

Q.  Could  you  outline  for  us  your  position  as  general 
manager?  A.  Well,  I  supervise  the  over-all  day-by-day 
operation  of  the  station.  I  am  in  a  rather  fortunate  posi¬ 
tion  for  I  have  four  of  my  stockholders  and  directors  and 
officers  at  my  beck  and  call  at  all  times.  Three  of  us,  Mrs. 
Kendrick,  Miss  McCarten  and  myself  are  there  where  we 
consult  at  any  time ;  and  it  is  just  a  matter  of  a  phone  call 
and  ten  minutes  until  I  can  have  Mr.  Van  Winkle  and  Mr. 
Clarke  both  for  conference. 

Q.  Then  in  case  any  major  policy  matter  comes  up,  you 
have  more  than  a  majority  of  your  board  of  directors  avail¬ 
able?  A.  That  is  right,  sir. 

1049  Q.  Does  that  include  all  of  the  stockholders,  offi¬ 
cers,  and  directors?  A.  Including  myself,  yes. 

•  •••**•••• 

1061  By  Mr.  Young: 

Q.  What  is  the  major  addition  you  propose  to  make  to 
your  staff?  A.  The  major  addition  will  the  addition  of  en¬ 
gineering  personnel  and  the  Farm  Director. 

Q.  How  many  engineers?  A.  Approximately  four — 
maybe  five  or  maybe  three,  depending  on  how  many  are 
needed. 

#*##****•* 

1062  By  Mr.  Young: 

Q.  Is  the  document  marked  for  identification  as  Exhibit 
No.  8  the  present  weekly  program  schedule  of  Station 
WINN?  A.  It  is. 

Q.  What  period  does  it  cover?  A.  It  covers  the  week  of 
April  14  through  the  20th,  1946. 

Q.  What  is  the  source  of  the  programs  listed  on  that  ex¬ 
hibit?  A.  My  official  station  program  log. 

Q.  Does  this  purport  to  show  all  of  the  information 
shown  on  your  Log?  A.  It  does,  yes. 
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Q.  All  of  the  entries  that  are  on  your  official  log?  A. 
Yes,  it  does. 

Q.  You  mean  all  of  the  programs,  do  you  not?  A.  Pro¬ 
grams,  that  is  true.  There  is  other  information.  It  doesn’t 
show  time  signals,  weather  reports,  station  call  letters, 
and  things  of  that  nature.  It  shows  all  of  the  pro- 

1063  grams  as  such. 

Q.  Was  it  prepared  by  you  under  your  direc¬ 
tion?  A.  It  was  prepared  under  my  direction,  yes. 

Q.  Is  it  a  true  and  correct  copy  of  the  information  shown 
on  your  official  log?  A.  It  is. 

Q.  What  is  the  meaning  of  the  symbols  shown  in  the 
right  hand  column?  A.  The  “net”  means  network  pro¬ 
gram.  The  “trans”  is  transcription,  and  the  “loc”  is 
local. 

Mr.  Young:  I  offer  it  in  evidence. 

The  Presiding  Officer:  Any  objection? 

Mr.  Welch:  What  is  your  “rein”? 

The  Witness :  Remote,  sir. 

1064  The  Presiding  Officer:  Exhibit  8  is  received. 

(Kentucky  Broadcasting  Exhibit  No.  8  was  received  in 
evidence.) 

By  Mr.  Young : 

Q.  Does  that  schedule  represent  the  programs  actually 
broadcast  by  Station  WINN  during  the  week  of  April  14 
to  20?  A.  It  does,  yes. 

Q.  Have  you  prepared  an  analysis  of  the  program  sched¬ 
ule  previously  introduced  as  Exhibit  8?  A.  I  have. 

(A  document  was  marked  Kentucky  Broadcasting  Ex¬ 
hibit  No.  8-A  for  identification.) 

By  Mr.  Young : 

Q.  Is  the  document  marked  for  identification  as  Exhibit 
8-A  the  analysis  of  the  program  log  previously  introduced 
as  Exhibit  8  ?  A.  It  is. 
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Q.  Was  it  prepared  by  you  or  under  your  direction?  A. 
Yes,  sir;  it  was  prepared  under  my  direction. 

Q.  And  how  did  you  go  about  preparing  this  analysis? 
A.  These  programs  were  classified  in  accordance  with  the 
definitions  contained  in  the  Commission  Report,  Public 
Service  Responsibilities  of  Broadcast  Licensees. 

Q.  And  was  the  analysis  taken  from  your  official 

1065  program  log?  A.  They  were,  yes,  sir. 

Q.  And  the  computations  were  made  by  you?  A. 
that  is  true. 

Q.  What  does  the  first  page  of  Ehibit  8-A  represent? 
A.  The  first  page  is  the  breakdown  on  the  entire  week. 

Q.  And  what  are  the  following  7  pages?  A.  It  is  a  daily 
breakdown  of  the  week. 

•  ••••*•«>•• 

1066  The  Presiding  Officer:  Exhibit  8-A  is  received. 

(Kentucky  Broadcasting  Exhibit  No.  8-A  was  received 
in  evidence.) 

Mr.  Welch:  May  I  ask  if  there  is  going  to  be  any  exhibit 
indicating  which  of  these  programs  on  Exhibit  8  are  what 
— that  is,  which  ones  are  commercial  and  which  are  sus¬ 
taining? 

Mr.  Young:  No;  we  do  not  have  such  an  exhibit  pre¬ 
pared. 

Mr.  Welch :  Do  you  have  your  logs  with  you? 

The  Witness:  No,  sir. 

1067  Mr.  Welch:  Do  you  have  them  in  Wasington? 
The  Witness :  No.  I  have  got  the  year  1945  with 

me. 

Mr.  Welch:  You  don’t  have  April  14  to  April  20,  1946? 
The  Witness:  No,  sir. 

Mr.  Baker:  Are  we  going  to  get  that  information,  Your 
Honor,  as  to  what  percentage  of  commercial  and  sustain¬ 
ing  time? 

Mr.  Young:  The  percentage  is  shown  on  the  log  analy¬ 
sis. 


109 


Mr.  Baker:  Did  Mr.  Welch’s  question  relate  to  this 
schedule  ? 

Mr.  Welch:  Yes,  I  wanted  to  know  which  of  these  pro¬ 
grams  were  which.  Exhibit  8-A  shows  the  total  commer¬ 
cial  and  total  sustaining,  but  I  cannot  tell  from  the  exhibits 
so  far  which  of  these  are  commercial  and  which  are  sus¬ 
taining. 

The  Presiding  Officer:  What  is  your  plan  about  that, 
Mr.  Young? 

Mr.  Young:  I  planned  to  introduce  as  the  next  exhibit  a 
log  analysis  of  a  composite  week  for  the  year  1945,  based 
upon  the  days  the  Commission  has  requested  for  such  log 
analysis.  We  do  have  here  the  original  program  log  for 
that  entire  year  of  1945  for  the  days  which  the  Commission 
requested,  and  I  am  sure  that  Mr.  McTigue  can  indicate 
every  single  commercial  program  shown  on  that  log  if 
anyone  desires  it. 

As  far  as  that  is  concerned,  I  am  confident  that  he  could 
indicate  for  anyone  who  desires  to  have  that  infor- 
1068  mation  the  commercial  programs  shown  on  Exhibit 
8  previously  introduced  into  the  record. 

Mr.  Welch:  I  wouldn’t  want  that  done  during  the  course 
of  the  hearings.  It  would  be  rather  a  lengthy  job  to  go 
through  every  one  of  them;  but  I  wonder  if  he  could  pre¬ 
pare  it  and  submit  it? 

Mr.  Young:  We  could  prepare  that  and  submit  it  in  the 
form  of  an  additional  exhibit  if  anyone  here  desires  that 
information. 

The  Presiding  Officer:  Couldn’t  that  be  done  before  the 
record  is  closed,  within  the  next  day  or  two? 

Mr.  Young:  We  can  do  that. 

The  Presiding  Officer:  Would  you  do  it? 

Mr.  Young:  Yes.  sir. 

Mr.  Welch:  That  will  satisfy  my  request,  sir. 

The  Presiding  Officer:  Is  that  satisfactory  to  you,  Mr. 
Baker? 

Mr.  Baker :  Yes. 
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Mr.  Young:  Should  that  show  both  commercial  and  sus¬ 
taining? 

Mr.  Welch:  Put  one  down  or  the  other,  if  you  want; 
but  it  would  probably  be  better  “C”  and  “S”  after  them. 

By  Mr.  Young: 

I 

Q.  Have  you  prepared  an  exhibit  showing  the 

1069  program  analysis  for  a  composite  week?  A.  I  have. 

(A  document  was  marked  Kentucky  Broadcasting  Ex¬ 
hibit  No.  8-B  for  identification.) 

By  Mr.  Young: 

Q.  How  did  you  arrive  at  the  days  shown  on  this  com¬ 
posite  program  analysis?  A.  They  were  chosen  by  the 
Commission. 

Q.  And  what  did  you  analyze  to  arrive  at  these  fig¬ 
ures?  A.  I  took  the  actual  station  logs  and  broke  them 
down. 

Q.  And  did  you  use  the  same  definitions  to  which  you 
referred  on  Exhibit  8-A?  A.  I  did,  yes. 

Q.  And  this  was  prepared  by  you?  A.  Yes,  it  was. 

Q.  What  does  the  first  page  represent?  A.  The  first 
page  represents  the  week  broken  down,  as  a  week. 

Q.  And  the  following  7  pages?  A.  They  are  daily 
breakdowns. 

Q.  Is  it  a  true  and  correct  representation  of  what  it 
purports  to  be  ?  A.  It  is. 

i 

Mr.  Young:  I  will  offer  it  in  evidence. 

The  Presiding  Officer:  Any  objection? 

(No  response.) 

1070  The  Presiding  Officer:  It  will  be  received. 

I 

(Kentucky  Broadcasting  Exhibit  No.  8-B  was  received 
in  evidence.) 

1072  Q.  Have  you  prepared  a  proposed  weekly  pro¬ 
gram  schedule  which  will  show  the  manner  in  which 
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Station  WINN  proposes  to  operate  if  the  increase  in  power 
is  granted?  A.  I  have. 

(A  document  was  marked  Kentucky  Broadcasting  Ex¬ 
hibit  No.  8-C  for  identification.) 

By  Mr.  Young: 

Q.  Is  the  document  marked  for  identification  as  Exhibit 
8-C  the  proposed  schedule  prepared  by  you?  A.  It  is. 

*•*****#•• 

1076  Q.  Further  concerning  8-C,  the  proposed  pro¬ 
gram  schedule  which  follows  the  first  two  pages, 

how  did  you  prepare  that  schedule,  Mr.  McTigue?  A.  This 
is  the  same  as  our  present  weekly  schedule  with  the  addi¬ 
tion  of  the  two  daily  farm  programs  mentioned  in  this 
exhibit. 

Q.  What  hours  are  those  programs  to  be  broadcast? 
A.  6 :45  to  7 :00  A.  M.  and  12 :15  to  12 :30  P.  M. 

Q.  Is  there  a  Saturday  farm  program?  A.  No.  We 
carry  our  Saturday  farm  program  on  the  network.  We 
carry  in  addition  to  this  schedule  showing  farm  program 
Saturday  the  same  as  Monday.  It  is  Monday  through  Sat¬ 
urday  for  the  six  days,  and  in  addition  we  carry  the  half- 
hour  farm  program  from  the  network,  11 :30  to  12 :00. 

Q.  In  preparing  this  schedule,  did  you  make  any  in¬ 
vestigation  to  determine  whether  it  would  be  the  one 

1077  which  would  serve  or  give  the  people  in  your  pro¬ 
posed  service  area  the  programs  which  they  desired? 

A.  In  checking  over  the  information  that  was  furnished 
from  the  Agricultural  Department,  we  based  the  time  on 
the  time  that  we  felt  these  farmers  would  be  available 
and  interested  in  listening. 

I  have  been  bom  and  raised  in  that  part  of  the  country, 
and  all  during  my  time  at  Hopkinsville  had  occasion  to 
be  out  talking  to  these  farmers  regarding  their  problems, 
their  crops,  and  so  forth.  I  have  a  very  close  contact  with 
Mr.  Jack  Matlick  of  Louisville,  who  is  the  editor  and  pub¬ 
lisher  of  the  Kentucky  Farmers  Home  Journal.  Jack  is  a 
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farmer  himself.  We  have  talked  many  times  as  to  the  needs 
of  the  farmers  in  that  area,  and  I  have  had  letters  from 
County  Agents  regarding  the  proposed  programs  and  the 
information  that  will  be  of  interest  to  the  farmers  in  their 
counties. 

Q.  Have  you  made  any  contacts  with  the  County  Agents 
in  the  preparation  of  this  proposed  scheduled?  A.  I  have 
written  the  County  Agents  in  each  county  that  we  would 
cover  according  to  our  engineering  data  that  we  are  unable 
to  serve  now,  telling  them  of  this  application,  our  plans 
if  the  grant  is  made,  and  offering  the  facilities  of  those 
programs  to  these  people  for  transmitting  information  of 
interest  to  the  farmers  in  their  particular  county. 

Q.  Did  you  contact  others  than  the  County  Agents 
1078  concerning  the  agricultural  programs?  A.  I  con¬ 
tacted  the  Agricultural  Departments  in  Louisville, 
Lexington  and  here  in  Washington  in  writing. 

Q.  In  vour  investigation,  did  you  determine  whether 
sufficient  information  would  be  available  to  this  station  to 
boardcast  an  informative  and  interesting  agricultural  pro¬ 
gram?  A.  Well,  I  don’t  think  there  is  any  doubt  in  my 
mind  that  the  right  man  can  do  the  right  job  with  the  farm 
program.  So  far  -we  haven’t  gotten  the  cooperation  from 
some  of  the  County  Agents  that  we  certainly  expected  and 
thought  they  would  be  tickled  to  death  to  take  advantage 
of  these  programs  to  get  information  out  to  their  farmers. 
Some  of  them  showed  very  mild  interest ;  some  have  shown 
quite  a  bit  of  interest. 

Q.  Does  your  present  coverage  include  very  much  of 
an  agricultural  area?  A.  No,  sir;  it  does  not. 

Q.  Is  that  the  reason  for  increasing  your  agricultural 
programs?  A.  It  is,  yes. 

Q.  And  as  to  the  programs  other  than  agricultural, 
have  you  designed  those  to  serve  the  people  that  will  be 
within  the  new  proposed  service  area?  A.  We  have,  yes. 
We  have  every  reason  to  feel  that  wre  have  been  serving 
our  market  during  the  almost  six  years  we  have  had  the 
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assignments,  and  have  been  on  the  air,  and  will  con- 

1079  tinue  that  service. 

Q.  Have  you  ever  made  any  surveys  to  determine 
whether  your  programs  were  well-received  by  the  people 
within  your  present  coverage  area?  A.  Not  personal  sur¬ 
veys.  We  have  subscribed  to  surveys. 

Q.  What  surveys  are  you  referring  to?  A.  We  sub¬ 
scribed  to  the  Hooper  survey. 

Q.  And  is  it  the  policy  of  the  company  to  change  its 
programs  if  you  find  that  it  is  necessary  to  change  them 
to  serve  the  people  in  your  community?  A.  Very  definitely, 
sir;  that  is  the  policy  of  the  radio  industry. 

Q.  Have  you  prepared  an  analysis  of  the  proposed 
weekly  program  schedule?  A.  I  have,  yes. 

(A  document  was  marked  Kentucky  Broadcasting  Ex¬ 
hibit  No.  8-D  for  identification.) 

By  Mr.  Young: 

Q.  Is  the  document  marked  for  identification  as  Exhibit 
8-D  the  program  analysis  prepared  by  you?  A.  It  is. 

Q.  And  in  defining  the  various  programs,  did  you  use 
the  same  definitions  as  described  in  8-B?  A.  I  did,  yes. 

Q.  And  what  should  be  the  main  difference  be- 

1080  tween  the  log  analysis  identified  as  8-D  and  your 
composite  week?  A.  It  would  be  the  addition  of  the 

two  farm  programs,  daily  farm  programs. 

Q.  And  the  analysis  shown  here  as  8-D  is  based  upon 
the  proposed  program  schedule  previously  identified  as 
Exhibit  8-C?  A.  It  is,  yes. 

Q.  Was  it  prepared  by  you  or  under  your  direction? 
A.  It  was. 

Q.  Is  it  true  and  correct?  A.  It  is. 

Q.  Will  you  refer  to  Exhibit  8-D,  the  third  line  from 
the  bottom,  “Wire  sustaining,”  the  third  column  over. 
Should  that  be  30  hours  or  30  minutes?  A.  No,  sir;  that 
should  be  30  minutes. 
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Q.  Would  you  make  the  necessary  change  in  the  exhibit 
and  also  in  the  official  copies  which  have  been  given  to  the 
reporter?  A.  Yes. 

Q.  I  notice  that  it  does  not  contain  the  number  of  spot 
announcements  and  number  of  public  service  announce¬ 
ments.  What  was  your  reason  for  omitting  those  in  the 
proposed  analysis?  A.  Well,  I  offhand  felt  that  that  was 
almost  an  impossibility.  I  would  say  the  numbers 

1081  will  approximately  be  the  same  as  those  shown  on 
our  present  schedule;  that  is  very  flexible  and  can 

go  either  way. 

Mr.  Young:  I  will  offer  Exhibit  8-D. 

The  Presiding  Officer:  Any  objection? 

Mr.  Welch:  How  did  you  arrive  at  these  figures  shown 
in  Exhibit  8-D  ?  There  is  no  breakdown  in  8-C.  Did  you 
have  one  that  you  used? 

The  Witness :  8-D  is  based  entirely  on  our  present  sched¬ 
ule  with  the  addition  of  the  two  farm  programs,  so  we  took 
the  same  figures  wre  used  in  preparing  the  breakdowm  on 
our  actual  present  schedule. 

Mr.  Welch:  The  only  alteration  is  the  addition  of  the 
two  farm  programs? 

The  Witness :  That  is  right. 

Mr.  Welch:  And  you  used  your  logs  to  arrive  at  those 
figures? 

The  Witness :  That  is  right,  sir. 

1082  The  Presiding  Officer:  Exhibit  8-D  is  received. 

(Kentucky  Broadcasting  Exhibit  No.  8-D  was  received 
in  evidence.) 

By  Mr.  Young: 

Q.  Have  you  prepared  an  exhibit  showing  tht  public 
service  organizations  which  have  used  Station  WINN 
during  the  years  1944  and  ’45?  A.  I  have. 

(A  document  was  marked  Kentucky  Broadcasting  Ex¬ 
hibit  No.  9  for  identification.) 
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By  Mr.  Young: 

\ 

Q.  Is  the  document  marked  for  identification  as  Exhibit 
9  a  list  of  those  organizations?  A.  It  is,  yes. 

Q.  Was  it  prepared  by  you?  A.  It  was. 

Q.  What  is  the  source  of  the  information  shown  on 

1083  that  exhibit?  A.  Our  official  station  logs. 

Q.  Are  there  any  duplications  in  there?  A.  Not 
to  my  knowledge,  no,  sir. 

1084  Q.  Is  it  a  true  and  correct  representation  of 
what  it  purports  to  be?  A.  It  is 

The  Presiding  Officer:  Exhibit  9  is  received. 

(Kentucky  Broadcasting  Corporation  Exhibit  No.  9  was 
received  in  evidence.) 

1085  By  Mr.  Young: 

Q.  Have  you  prepared  an  exhibit  showing  the  public 
service  programs  which  have  been  broadcast  by  Station 
WINN  during  the  past  year?  A.  I  have;  yes,  sir. 

(A  document  was  marked  Kentucky  Broadcasting  Cor¬ 
poration  No.  9-A  for  identification.) 

By  Mr.  Young: 

Q.  Is  the  document  marked  for  identification  as  Exhibit 
No.  9-A  that  list?  A.  It  is. 

Q.  Was  it  prepared  by  you  or  under  your  direction? 
A.  Yes,  it  was. 

Q.  And  what  is  the  source  of  the  information  shown 
on  that  exhibit?  A.  It  was  taken  from  our  official  station 
log.  That  covers  a  2-year  period. 

Q.  Does  it  cover  a  2-year  period  ?  A.  Yes. 

Q.  And  it  is  set  up  by  months?  A.  It  is,  yes. 

Q.  And  shows  programs,  actual  public  service  pro¬ 
grams  broadcast  by  WINN  during  that  period?  A.  That 
is  right.  You  will  notice  that  some  of  them  are  marked 
“Special,”  “Daily,”  “Weekly,”  and  “Monthly.” 


116 


The  Presiding  Officer:  Are  these  all  sustaining,  sir? 
The  Witness :  Yes,  sir. 


1088  By  Mr.  Young: 

Q.  Referring  to  Exhibit  9- A,  do  the  programs  on  there 
include  both  local  and  network  programs?  A.  Yes,  sir. 

Q.  Would  you  indicate  for  us  some  of  each  type?  You 
might  take  one  month  as  an  example.  A.  Well,  take  the 
month  of  January.  The  “Treasury  Star  Parade”  is  a 
program  that  is  transcribed  locally. 

The  “Quartermaster  Program”  was  a  program  con¬ 
ducted  by  the  Quartermaster  Depot  at  Jeffersonville. 

The  “Social  Security  Program”  was  conducted  by  the 
Social  Security  Board  of  Louisville. 

1089  The  “Navy  Interview”  was  conducted  by  the  re¬ 
cruiting  department  of  the  Navy  in  Louisville. 

“Hasten  the  Day”  was  an  OWI  transcribed  program. 

“On  Target”  was  a  half-hour  program  carried  for  the 
Navy  Department  at  Louisville.  It  was  a  show  that  was 
transcribed  at  Great  Lakes,  Illinois. 

“Girl  Scouts”  is  a  local  program. 

The  “Red  Cross”  was  a  special  program.  You  will  find 
the  Red  Cross  program  listed  here  as  a  local  program. 

Some  of  the  shows  from  the  network  were  “Back  from 
H^ll,”  “Service  Serenade,”  “Armed  Service  Forces  Pre¬ 
sent,”  “Governor  John  Bricker,”  “Soldiers  of  Produc¬ 
tion,”  “President  Roosevelt’s  Birthday,”  “Meet  Your 
Navy,”  “Feeding  Europe’s  Children,”  “What’s  Your 
War  Job,”  “Metropolitan  Auditions  of  the  Air,”  “Tribute 
to  the  Unconquerable,”  “President  Roosevelt,”  “Special 
Overseas  Broadcast,”  “Secretary  of  the  Navy  Frank 
Knox,”  “Let’s  Back  the  Attack,”  “Jackson  Day  Dinner,” 
“Storyland  Theatre’ — 

Mr.  Welch:  Excuse  me;  would  you  start  back  at  Frank 
Knox  and  move  down? 

The  Witness:  Frank  Knox,  that  was  a  network  show. 
The  “Fourth  War  Loan  Drive”  was  a  special  program 
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on  the  network.  “Let’s  Back  the  Attack”  was  network, 
“Jackson  Day  Dinner”  was  network. 

“Storyland  Theatre,”  “Land  of  the  Lost,”  “Coast  to 
Coast  on  a  Bus,”  “Voice  of  the  Army,”  was  a 

1090  transcribed  local  program  carried  in  conjunction 
with  the  Army. 

“WAC  Recruiting”  was  a  live  studio  program.  The 
“OPA  Reporter”  was  a  live  studio  program.  “Blue 
Playhouse”  was  network. 

“Treasury  Salute”  -was  a  special  half-hour  program 
governed  by  the  Treasury. 

“Weekly  War  Journal,”  network;  “Something  for  the 
Girls”  was  a  series  also  put  out  by  the  Treasury  Depart¬ 
ment.  “U.  S.  Marines”  was  a  local  studio  program.  The 
“Wave  Interviews”  was  a  local  studio  program.  “Tell 
a  Tale  Time”  was  a  local  program,  of  the  Junior  League 
of  Louisville. 

The  “War  Labor  Board”  was  a  local  studio  program. 
“Circus  Stories”  was  local. 

Mr.  Welch:  May  I  interrupt  a  moment  and  ask  how  far 
we  are  going?  There  are  certainly  a  lot  of  sheets  in  this 
exhibit. 

Mr.  Young:  We  are  just  going  to  give  an  example  of 
January. 

The  Witness:  The  “Infantile  Paralysis  Program”  was 
a  special  network  program.  The  “Forecast  of  1945”  was 
the  same.  The  “Special  OPA  Reporter”  was  a  half-hour 
program  from  the  network. 

The  “American  Association  of  Colleges”  was  network. 
“Labor  USA”  was  network. 

“Our  Boys  Abroad”  was  a  local  program  dealing  with 
Louisville,  Jeffersonville  boys  serving  overseas. 

“The  All  American  Jazz  Concert”  was  a  network  pro¬ 
gram. 

1091  “Inauguration  Ceremonies,”  network.  The 
“Golden  Anniversary  of  National  Association  of 

Manufacturers”  was  network. 
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“Senators  Pepper  and  Brewster,”  network;  and  the 
“Humbard  Family”  was  network. 

Mr.  Welch:  Off  the  record. 

(Discussion  off  the  record.) 

By  Mr.  Young : 

Q.  Have  you  prepared  an  exhibit  showing  religious  pro¬ 
grams  which  have  been  broadcast  by  Station  WINN  dur¬ 
ing  the  past  two  years?  A.  Yes,  sir ;  I  have. 

(A  document  was  marked  Kentucky  Broadcasting  Cor¬ 
poration  Exhibit  No.  9-B  for  identification.) 

By  Mr.  Young : 

Q.  Is  the  document  marked  for  identification  as  Exhibit 
9-B  that  list !  A.  It  is. 

Q.  Was  it  prepared  by  you?  A.  Yes,  sir. 

Q.  What  is  the  source  of  the  programs  shown  on  the 
exhibit?  A.  The  official  station  log. 

Q.  That  also  shows  the  religious  programs  broadcast 
by  months?  A.  That  is  right,  yes. 

1092  Q.  And  whether  or  not  they  are  daily  or  weekly? 
A.  That  is  true. 

Q.  Is  it  true  and  correct?  A.  It  is. 

The  Presiding  Officer:  These  are  all  sustaining,  Mr. 
McTigue? 

The  Witness :  No  sir. 

The  Presiding  Officer:  Any  objection? 

Mr.  Welch:  I  would  like  to  know  the  question  you  asked. 

Is  there  anv  wav  we  can  tell  ? 

»  •> 

The  Presiding  Officer:  Why  not  take  that  up  on  cross- 
examination  ?  These  are  religious  programs  broadcast  for 
1944  and  1945? 

The  Witness :  Yes,  sir. 

The  Presiding  Officer:  And  the  exhibit  is  true  and  cor¬ 
rect  according  to  your  own  personal  knowledge  ? 

The  Witness :  It  is,  sir. 

The  Presiding  Officer:  Is  there  any  objection? 
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Mr.  Baker:  What  percentage  of  them  is  commercial? 

The  Presiding  Officer:  Wouldn’t  that  be  a  matter  for 
cross-examination  ?  The  exhibit  is  received. 

(Kentucky  Broadcasting  Corporation  Exhibit  No.  9-B 
was  received  in  evidence.) 

By  Mr.  Young: 

Q.  Would  you  take  an  example  and  point  out  for 

1093  us  on  9-B  those  local  and  those  of  network  origin? 

A.  The  “Church  of  God”  is  a  local  program.  The 

“Church  of  Christ”  is  a  local  program.  “Rev.  Paul 
Maurice  Davis”  is  a  local  program.  “Southernaires”  is 
network.  4 4  Voice  of  the  South  ”  is  local.  4  4  Hour  of  Faith  ’ 9 
is  network.  4 4 Palestine  Speaks”  is  a  local  transcribed 
service.  4 4 Chaplain  Jim”  is  network.  “National  Ves¬ 
pers”  is  network. 

4 4 Sunday  School  Lesson”  is  local.  4 4 Greenfield  Chapel” 
is  network.  4  4  Songs  of  Faith  ’ 9  is  local.  4  4  Geneva  Cooper  ’  ’ 
is  local.  “Salvation  Army”  is  local.  4 4 Golden  Gospel 
Hour”  is  local.  4 4 Rev.  Jackies  Burriss”  is  local. 

Q.  Would  January  be  representative  of  the  various 
other  months  shown  as  regards  the  local  and  network  re¬ 
ligious  programs?  A.  Yes,  I  think  it  would  be  approxi¬ 
mately  so. 

Q.  Have  you  prepared  an  exhibit  showing  the  educa¬ 
tional  programs  which  have  been  broadcast  by  WINN  dur¬ 
ing  the  past  2  years?  A.  I  have. 

(A  document  was  marked  Kentucky  Broadcasting  Cor¬ 
poration  Exhibit  No.  9-C  for  identification.) 

By  Mr.  Young: 

Q.  The  document  marked  for  identification  as  Exhibit 
9-C  is  the  list  which  you  prepared?  A.  It  is. 

Q.  What  is  the  source  of  the  programs  listed  on 

1094  that  exhibit?  A.  The  official  station  log. 

Q.  Was  it  prepared  by  you?  A.  It  was,  yes. 
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Q.  Does  it  truly  and  accurately  represent  the  educa¬ 
tional  programs  broadcast  by  WINN  for  the  period  indi¬ 
cated?  A.  Yes,  it  does. 

Mr.  Young:  I  will  offer  Exhibit  9-C. 

The  Presiding  Officer:  Any  objection? 

Mr.  Welch:  Again  there  is  no  way  of  telling  from  the 
exhibit  whether  it  is  commercial  or  sustaining,  or  the 
duration  of  the  program,  or  network  or  local,  is  there? 

The  Witness :  No,  sir.  I  can  tell  you. 

Mr.  Welch:  I  just  want  it  for  the  purpose  of  the  record. 

By  Mr.  Young: 

Q.  Are  there  any  spot-announcement  programs  listed 
there?  A.  No. 

Q.  What  would  be  the  shortest  duration  of  program 
listed?  A.  15  minutes. 

Q.  Will  you  take  January  of  Exhibit  9-C  and  indicate 
the  local,  the  network,  and  you  may  as  well  add  whether 
they  are  commercial  or  sustaining.  A.  “Growing  in 
Safety’ ’  is  a  local  sustaining.  “Margaret  Proctor”  was 
a  local  sustaining.  “Safety  Center”  was  a  local  sustain¬ 
ing. 

“Let’s  Learn  Spanish”  was  a  commercial  tran¬ 
scribed. 

1095  “Wake  Up  America”  a  transcribed  sustaining. 

'  “National  4-H  Club”  was  a  special  network  show. 

Q.  Was  it  commercial  or  sustaining?  A.  Sustaining. 

“Living  Should  Be  Fun”  was  a  network  sustaining  pro¬ 
gram. 

“America’s  Town  Meeting  of  the  Air”  was  a  network 
commercial  program. 

“Where  do  we  Stand”  was  a  network  sustaining  pro¬ 
gram. 

“Ivory  Tower  Stories”  was  a  transcribed  local  sustain¬ 
ing  program. 

“Transatlantic  Quiz”  was  a  network  sustaining  pro¬ 
gram. 
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Q.  Would  the  month  of  January  be  representative  of  the 
other  months  shown  in  this  exhibit?  A.  With  the  excep¬ 
tion  of  “America’s  Town  Meeting  of  the  Air,”  which  is 
now  carried  on  a  sustaining  basis. 

In  other  words,  it  is  shown  in  this  report  both  as  a  com¬ 
mercial  and  a  sustaining  program. 

Mr.  Young:  I  offer  9-C. 

The  Presiding  Officer:  Any  objection? 

(No  response.) 

The  Presiding  Officer :  It  will  be  received. 

(Kentucky  Broadcasting  Corporation  Exhibit  No.  9-C 
was  received  in  evidence.) 

1096  By  Mr.  Young: 

Q.  Have  you  prepared  a  list  of  the  civic  programs  which 
have  been  broadcast  by  WINN  during  the  past  2  years? 
A.  I  have. 

(A  document  was  marked  Kentucky  Broadcasting  Cor¬ 
poration  Exhibit  No.  9-D  for  identification.) 

By  Mr.  Young: 

Q.  Is  the  document  marked  for  identification  as  Exhibit 
9-D  that  list?  A.  Yes,  sir. 

Q.  Was  it  prepared  by  you,  or  under  your  direction? 
A.  Yes,  sir ;  it  was. 

Q.  What  is  the  source  of  the  programs  shown  on  the 
exhibit?  A.  The  official  station  log. 

Q.  Is  it  true  and  correct?  A.  It  is. 

Mr.  Young :  I  offer  it  in  evidence. 

The  Presiding  Officer:  Objection? 

Mr.  Baker:  This  exhibit,  likewise,  shows  no  distinction 
between  commercial  and  sustaining,  network  or  local? 

The  Witness :  No,  sir. 

Mr.  Baker:  You  have  merely  taken  your  log  and  jotted 
down  whenever  you  happened  to  carry  these  programs? 
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The  Witness:  I  didn’t  exactly  jot  it  down,  no,  sir.  I 
made  a  very  complete  composite  list  of  them. 

1097  The  Presiding  Officer:  Exhibit  9-D  is  received. 

(Kentucky  Broadcasting  Corporation  Exhibit  No.  9-D 
was  received  in  evidence.) 

By  Mr.  Young : 

Q.  Would  you  take  January,  on  Exhibit  9-D  and  indi¬ 
cate  the  local,  network,  commercial  or  sustaining?  A. 
“American  Legion  Auxiliary”  is  a  local  sustaining  pro¬ 
gram. 

“Fincastle  Chapter  DAR”  is  a  local  sustaining  pro¬ 
gram. 

“Jackson  Day  Dinner”  was  a  local  sustaining  program. 

The  “Red  Cross”  was  a  local  sustaining  program. 

The  “March  of  Dimes”  was  a  local  sustaining  program. 

“Navy  Interviews”  was  a  local  sustaining  program. 

“Our  Boys  Abroad”  would  be  carried  in  here  as  both 
a  local  sustaining  and  a  local  commercial  program. 

The  “War  Labor  Board”  is  a  local  sustaining  program. 

The  “Girl  Scouts”  is  a  local  sustaining  program. 

Q.  In  connection  with  “Our  Boys  Abroad,”  would  you 
tell  us  a  little  bit  more  about  why  it  is  both  local  sustain¬ 
ing  and  commercial,  and  in  what  instances?  A.  As  to  the 
exact  dates,  I  am  afraid  I  couldn’t  give  them  to  you.  The 
program  was  installed  on  the  schedule  as  a  sustaining  pro¬ 
gram  and  was  carried  for  quite  some  time  on  a  sustaining 
basis.  One  of  our  clients  wanted  to  sponsor  the  show  as 
a  good-will  gesture,  and  we  accepted  the  sponsorship. 

1098  Q.  For  the  record,  let’s  go  back  to  Exhibit  9-A 
for  a  moment. 

You  have  indicated  in  the  record  which  of  the  programs 
were  network  and  which  local.  Could  you  go  through  and 
indicate  which  are  commercial  and  which  are  sustaining 
for  the  month  of  January,  which  is  the  month  we  used? 
A.  There  is  one  program  in  the  month  of  January  that  is 
in  the  public  service  programs  that  was  a  sponsored  pro- 
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gram  for  a  while,  and  again,  I  cannot  tell  you  the  date  of 
the  sponsorship.  It  was  carried  both  on  a  sustaining  and 
on  a  commercial  basis.  I  believe  in  the  month  of  January 
— no,  I  am  sorry ;  it  is  not. 

Every  program  listed  in  the  month  of  January  was  a 
sustaining  program,  all  of  them. 

Mr.  Baker:  Of  what  year? 

The  Witness:  Both  ’44  and  ’45.  If  I  am  not  mistaken, 
Mr.  Baker,  I  think  all  of  these  public  service  programs  for 
the  2-year  period,  with  the  exception  of  perhaps  one  pro¬ 
gram  I  referred  to  a  moment  ago,  were  all  carried  on  a 
sustaining  basis. 

By  Mr.  Young : 

Q.  What  program  was  that?  A.  It  was  called  “Mothers 
of  Victory.”  It  was  conducted  by  the  Navy  Recruiting  De¬ 
partment,  and  it  was  an  interview  program  of  Mothers  of 
Navy  boys  and  Navy  girls  who  had  just  joined  the  Services, 
and  they  were  interviewed  on  this  program. 

1099  Q.  Referring  to  Exhibit  9-B,  could  you  tell  us 
which  of  the  religious  programs  during  January, 
were  commercial  programs?  A.  Yes.  The  “Church  of 
God”  was  a  commercial  program.  The  “Church  of  Christ” 
was  a  commercial  program.  The  “Southernaires”  sus¬ 
taining;  The  “Voice  of  the  South,”  sustaining. 

The  “Hour  of  Faith,”  sustaining;  “Palestine  Speaks” 
was  a  commercial;  “Chaplain  Jim,”  sustaining;  “Na¬ 
tional  Vespers,”  sustaining;  “Sunday  School  Lesson,” 
sustaining;  “Greenfield  Chapel,”  commercial;  “Sons  of 
Faith,”  commercial;  “Geneva  Cooper,”  commercial;  “Sal¬ 
vation  Army,”  sustaining;  “Golden  Gospel  Hour”  and 
“Rev.  Jackie  Burriss,”  commercial. 

Q.  Referring  to  educational  programs,  you  have  already 
covered  that  and  shown  which  are  commercial  and  sus¬ 
taining?  A.  Yes. 

Q.  Mr.  McTigue,  did  you  prepare,  sign,  and  swear  to 
the  original  application  of  the  Kentucky  Broadcasting 
Corporation?  A.  I  did,  yes. 
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Q.  I  would  like  to  call  your  attention  to  Docket  No. 
7354,  the  application  of  Kentucky  Broadcasting  Corpora¬ 
tion,  Inc.,  Question  4,  Question  7,  and  Question  8,  and  ask 
you  if  the  answers  given  are  still  correct.  A.  They  are. 
Q.  What  is  the  policy  of  the  Kentucky  Broadcasting 
Corporation,  Inc.,  with  respect  to  carrying  sustain- 

1100  ing  programs?  A.  Well,  our  policy  is  always  to 
keep  enough  time  available  for  sustaining  programs, 

and  time  available  for  public  service  programs,  and  at  all 
times  to  attempt,  in  our  best  effort,  for  program  balance 
— proper  program  balance. 

Mr.  Welch:  Mr.  Examiner,  the  witness  has  just  ex¬ 
amined  Questions  4,  7,  and  8  in  the  application.  7  and  8 
cover  additional  information  that  simply  doesn’t  go  to 
legal  qualifications,  and  I  suggest  the  answers  in  the  ap¬ 
plication  be  incorporated  by  reference  rather  than  say  the 
answers  are  the  same. 

As  it  is  now,  we  don’t  have  the  answers  in  the  record. 
The  Presiding  Officer:  Is  that  agreeable,  Mr.  Young? 
Mr.  Young:  Yes,  sir. 

The  Presiding  Officer :  That  will  be  done. 

(Answers  to  Questions  4,  7,  and  8  in  Docket  No.  7354 
were  incorporated  by  reference.) 

By  Mr.  Young: 

Q.  Did  you  complete  your  answer  with  respect  to  the 
broadcasting  of  sustaining  programs?  A.  I  think  so. 

Q.  And  the  policy  of  the  station  in  that  respect?  A. 
Yes,  sir. 

Q.  What  is  the  policy  of  the  Kentucky  Broadcasting  Cor¬ 
poration,  Inc.,  with  respect  to  carrying  local  live-talent 
programs?  A.  Well,  our  policy  is  to  continue  carry- 

1101  ing  local  live  programs  as  we  are  doing  at  the  pres¬ 
ent  time  and  have  done  in  the  past. 

Q.  You  have  been  carrying  such  programs?  A.  That  is 
right;  we  have. 

Q.  What  are  your  plans  with  respect  to  sustaining  and 
local  live  programs  in  the  event  the  application  to  increase 
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power  is  granted?  A.  I  would  say  that  they  will  prob¬ 
ably  continue  as  they  are  at  the  present  time.  Radio  is 
flexible.  You  have  got  to  account  for  things  that  come  up 
in  day  by  day  operations. 

What  we  attempt  to  do  is  set  our  schedule  up  on  a  flex¬ 
ible  basis,  but  we  will  certainly  continue  carrying  local 
live  and  sustaining  programs. 

Q.  Does  Station  WINN  make  its  facilities  available  for 
the  discussion  of  public  issues,  and  will  it  continue  to  do 
so  if  the  application  here  is  granted?  A.  It  does,  and  will 
continue  to  do  so. 

Q.  During  what  hours  do  you  make  time  available  for 
public  service  programs,  sustaining  programs,  and  other 
programs  of  similar  nature?  A.  We  have  time  brackets 
available  in  all  three  time  periods,  evening  time,  daytime, 
and  all  other  hours. 

Q.  It  depends  on  the  needs  of  the  organization?  A.  That 
is  right. 

Q.  What  is  the  station’s  advertising  policy  or 
1102  policies  with  respect  to  carrying  commercial  pro¬ 
grams?  A.  Well,  we  attempt,  at  all  times,  to  see 
that  commercial  copy  is  in  good  taste  and  certainly  not 
to  excess. 

•  ••••••••• 


Cross  Examination 
By  Mr.  Baker: 


1103  Q.  What  percentage  of  the  total  stock  do  you  hold 
in  the  corporation?  A.  I  hold  all  of  3  shares — 
6/10ths. 

Q.  6/10ths  of  1-per  cent?  A.  That  is  right. 

Q.  The  other  remaining  stock  is  held  by  whom?  A.  Mrs. 
Kendrick  owns  56%.  Mr.  Snyder  owns — 

Q.  Just  a  moment.  Where  does  Mrs.  Kendrick  reside? 
A.  She  resides  in  Louisville. 
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Q.  Since  when?  A.  Since  November,  approximately 
November,  1944. 

Q.  Does  she  have  a  home  in  Tennessee?  A.  She  did 
have,  yes. 

Q.  Does  she  still  have  it?  A.  She  has  disposed  of  that. 
Q.  When  did  she  dispose  of  that?  A.  The  exact  date, 
sir,  I  couldn’t  tell  you. 

Q.  And  what  are  her  duties  at  the  station?  A.  She 
is  Director  of  Women’s  Activities,  and  exercises 

1104  supervision  over  the  financial  and  administrative 
departments. 

Q.  How  much  time  does  she  spend  at  the  station?  A. 
She  spends  her  full  time. 

Q.  And  how  long  has  that  been — since  she  has  been 
spending  her  full  time?  A.  Since  approximately  Novem¬ 
ber,  1944. 

Q.  Prior  to  that  time  how  much  time  did  she  spend  at 
the  station  ?  A.  She  spent  the  average  time  that  a  Mother 
and  housewife  would  spend. 

Q.  Was  she  living  in  Nashville  at  that  time?  A.  That 
was  her  legal  residence,  yes. 

Q.  Her  legal  residence?  A.  That  is  right. 

Q.  She  maintained  a  residence  in  Louisville,  also?  A. 
She  did. 

Q.  And  where  were  her  children  and  the  rest  of  her 

familv?  A.  Her  child  was  married. 

•> 

Q.  Where  was  he  living?  A.  She  married  an  Army  man. 
She  lived  all  over  the  country. 

Q.  Isn’t  it  true  that  Mrs.  Kendrick  has  only  recently 
taken  an  active  interest  in  this  station?  A.  That  is  true. 
She  had  no  reason  to  take  any  more  than  a  Mother’s 
and  housewife’s  interest,  being  married  to  Mr. 

1105  Kendrick  who  \vas  devoting  his  full  time  to  the 
station. 

Q.  What  experience  has  she  had  in  the  radio  business? 
A.  I  should  say  she  has  had  approximately  6y>  years  in 
actual  experience  in  conducting  women’s  programs,  inter¬ 
view  programs,  and  homemaker’s  programs. 
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Q.  Where — on  what  station?  A.  She  did  most  of  it,  I 
would  say,  in  Hopkinsville,  Kentucky,  and  some  of  it  at 
Indianapolis. 

Q.  What  stations?  A.  WIRE  in  Indianapolis,  and 
WFIW  in  Hopkinsville. 

Q.  Has  Mrs.  Kendrick  been  present  at  this  hearing?  A. 
No,  she  has  not. 

Q.  Do  you  know  why  she  isn’t  here?  A.  Do  I  know  why 
she  isn’t  here? 

Q.  Yes.  A.  No,  sir. 

Q.  And  she  holds  56%  of  the  stock  in  this  corporation? 
A.  That  is  right. 

Q.  Now,  the  other  30%  of  the  stock  is  held  by  Mr.  Glenn 
Snyder?  A.  That  is  right;  yes,  sir. 


1106  By  Mr.  Baker: 

Q.  Did  you  personally  prepare  this  application  to  change 
frequency?  A.  Yes,  sir. 

Q.  When  was  that  decision  made?  A.  The  decision  was 
actually  made — it  had  been  discussed,  to  my  knowledge, 
since  1943. 

Q.  Discussed  in  your  presence?  A.  Indeed,  yes. 

Q.  Was  it  ever  taken  up  by  the  Board  of  Directors?  A. 
Yes,  sir,  on  a  number  of  occasions. 

Q.  And  reported  in  the  minutes  of  the  meetings  of  the 
Board  of  Directors?  A.  It  was,  sir. 

Q.  When  was  the  application  actually  prepared! 

1107  A.  It  was  prepared  in  September,  1945. 

Q.  Why  was  there  a  lapse  of  2  years  between  the 
discussions  of  this  application  and  the  actual  preparation 
of  it?  A.  Well,  I  would  say  the  big  reason,  Mr.  Baker, 
was  that  the  war  was  on. 

Q.  You  felt  that  you  couldn’t  file  at  that  time?  A.  We 
knew  we  couldn’t. 

Q.  When  did  you  retain  Mr.  Barron,  your  Consulting 
Engineer?  A.  I  think  it  was  in  1944,  some  time. 
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Q.  In  1944?  A.  Yes,  sir. 

Q.  And  what  took  place  thereafter?  Did  Mr.  Barron 
come  down  to  Louisville?  A.  He  didn’t  personally;  a 
representative  of  his  office  did,  yes. 

Q.  And  what  site  did  he  select?  A.  They  selected  the 
present  site  that  we  have  acquired  for  the  transmitter. 


1108  Q.  You  say  Mr.  Barron  was  engaged  when?  A. 
Some  time  in  ’44. 

Q.  Some  time  in  ’44?  A.  That  is  right. 

Q.  Was  that  prior  to  the  time  you  completed  your  ap¬ 
plication?  A.  It  was. 

Q.  Prior?  A.  Yes,  sir. 

Q.  Mr.  Snyder  resides  where?  A.  Chicago. 

Q.  And  he  is  the  General  Manager  of  WLS?  A.  Yes. 

Q.  And  devotes  his  full  time  to  the  operation  of  WLS? 
A.  Yes. 

Q.  And  he  owns  30%  of  the  stock?  A.  That  is  right. 

Q.  Now,  -who  owms  the  remainder  of  the  stock?  A.  Miss 
McCarten  owns  10%  of  the  stock. 

Q.  And  where  does  she  reside?  A.  She  resides  in  Louis¬ 
ville. 

Q.  How  long  has  she  resided  in  Louisville?  A.  Oh, 
since  1940, 1  would  say — the  early  part  of  1940. 

Q.  And  who  are  the  other  stockholders?  A.  Oldham 
Clarke  resides  in  Louisville,  Judge  Van  Winkle 

1109  resides  in  Louisville,  and  I  reside  in  Louisville. 

Q.  Is  it  a  fair  statement,  Mr.  McTigue,  to  say 
that  approximately  86%  of  the  stock,  until  1944,  were  not 
Louisville  people — that  is,  the  stockholders,  60%  of  the 
stockholders?  A.  Do  you  consider  it  a  fair  statement,  did 
you  say? 

Q.  Do  you?  A.  In  my  opinion,  I  see  nothing  wrong  with 
it. 

Q.  I  am  not  asking  you  whether  there  is  anything  wrong. 
I  am  asking  you  if  it  is  a  fair  statement.  A.  You  asked 
me  my  opinion,  sir,  and  I  said  that  if  my  opinion — I  said, 
no,  I  see  nothing  wrong  with  it. 
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Q.  I  am  not  asking  you  whether  there  is  anything  wrong 
with  it.  I  am  asking  you  whether  it  isn’t  a  fact  that  the 
stockholders  holding .  over  86%  of  the  stock  were,  until 
1944,  non-residents  of  Kentucky?  A.  No,  you  are  wrong, 
sir.  They  were  not  non-residents  of  Kentucky.  Mr.  Kend¬ 
rick  has  been  living  in  Louisville,  Kentucky,  permanently 
since,  to  my  knowledge,  1940. 

Q.  Did  he  maintain  a  separate  establishment  from  his 
wife?  A.  No,  sir,  he  did  not. 

Q.  Just  what  was  the  arrangement  until  his  death?  A. 
He  had  an  apartment  at  the  Tyler  Hotel. 

Q.  Where  ?  A.  In  Louisville,  Kentucky.  He  maintained 
a  residence  in  Nashville,  Tennessee. 

1110  Q.  That  is  what  I  was  asking.  A.  His  condition 
was  such  that  he  had  to  make  frequent  trips  to  Nash¬ 
ville  for  treatments  and  consultations  with  his  doctor.  Mrs. 
Kendrick  was  doing  the  same  thing.  She  was  in  Nashville 
when  he  was,  and  she  was  in  Louisville  most  of  the  time 
when  he  was. 

Q.  Did  he  spend  any  time  in  Nashville,  Tennessee  aside 
from  his  trips  to  the  doctor?  A.  Very  little. 

Q.  About  what  per  cent  of  the  time?  A.  That,  I 
couldn’t  tell  you. 

Q.  You  are  saying  he  did  spend  considerable  of  his  time 
in  Louisville  while  his  wife  and  the  rest  of  his  family  had 
a  permanent  residence  in  Nashville;  is  that  right?  A. 
He  had  a  permanent  residence  in  Nashville. 

Q.  He  had  a  permanent  residence,  also,  legal  residence 
in  Nashville?  A.  That  is  right. 

The  Presiding  Officer:  What  does  the  witness  mean  by 
his  answer,  a  legal  residence  in  Nashville,  and  a  perman¬ 
ent  legal  residence  in  Kentucky?  I  don’t  know  whether 
he  understood  the  question  or  not.  Would  you  straighten 
that  out,  sir? 

As  I  understand  it,  the  man  had  a  doctor  in  Nashville 
and  went  down  from  time  to  time  for  treatments. 

The  Witness:  That  is  right,  your  Honor.  The 

1111  history  and  background  of  this  corporation  is  a 
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rather  long-drawn-out  procedure.  The  original  appli¬ 
cation  was  filed  with  the  Commission  for  the  present 
assignment  some  time  in  1937.  The  grant  wasn’t  made 
until  1940.  Until  that  time,  Mr.  Kendrick’s  residence  was 
Nashville,  Tennessee.  When  the  grant  was  made  and  the 
station  was  opened,  he  moved  into  Louisville,  but  still  went 
back  and  forth  between  Nashville  and  Louisville.  90%  of 
the  time  he  was  in  Nashville;  he  was  there  for  consulta¬ 
tions  with  his  doctor. 

It  could  be  that  he  might  have  to  spend  as  much  as  ten 
days  or  two  weeks  at  a  time  taking  treatments  under  the 
care  of  the  doctor. 

When  he  was  physically  able  and  the  doctor  released 
him,  he  came  back  to  Louisville. 

By  Mr.  Baker : 

Q.  When  was  it  you  came  to  the  station?  A.  In  May, 
1943. 

Q.  How  did  you  happen  to  be  acquainted  with  Mr.  Kend¬ 
rick’s  activities  prior  to  that  time?  A.  I  happened  to  be 
his  brother-in-law,  Mr.  Baker,  and  had  worked  with  him 
on  two  or  three  different  occasions. 

Q.  Are  you  related  to  Mr.  Snyder  in  any  way?  A.  No, 
sir. 

Q.  Are  you  related  to  any  of  the  other  stockhold- 
1112  ers  and  directors?  A.  Mrs.  Kendrick  is  my  sister. 

Q.  What  about  the  others?  A.  The  others  I  am 
not  related  to. 

Q.  Is  the  Tyler  Hotel  the  place  where  the  studios  of 
WINN  was  situated?  A.  It  is. 

Q.  Since  Mr.  Kendrick’s  death,  who  has  voted  his  stock? 
A.  Mrs.  Kendrick,  as  the  executrix  of  his  estate. 

Q.  And  how  has  that  been  done?  A.  It  was  approved 
by  the  Commission. 

Q.  I  am  not  asking  you  that.  Just  how  did  she  vote  her 
stock?  A.  How  did  she  vote — what  do  you  mean? 

Q.  Where  was  she  when  the  stock  was  voted?  A.  She 
was  present  at  directors’  meetings. 
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Q.  Were  the  other  stockholders  present  at  this  hearing! 
A.  Other  than  Mr.  Snyder,  no. 

Q.  Mr.  McTigue,  when  did  you  first  discuss  the  employ¬ 
ment  of  a  farm  director?  A.  When?  When  we  first  started 
making  plans  for  completing  the  application  and  putting 
it  on  file. 

Q.  Did  you  have  a  farm  director  prior  to  that  time?  A. 
No,  sir. 

Q.  Why  haven’t  you  employed  a  farm  director 

1113  since  this  application  was  filed?  A.  Well,  the  main 
reason  is  because  we  are  serving  a  city  population. 

We  have  no  need  for  a  farm  director. 

Q.  You  serve  no  farmers  at  the  present  time?  A.  Very 
few. 

Q.  How  few?  A.  That  I  couldn’t  tell  you.  The  popula¬ 
tion  runs  around  a  half  million  in  the  City  of  Louisville, 
Albany,  and  Jeffersonville. 

Q.  You  don’t  know,  of  your  own  knowledge,  what  addi¬ 
tional  areas  you  propose  to  serve?  A.  Other  than  what  is 
proposed  in  the  engineering  data,  no;  that  is  all,  sir. 

Q.  You  were  told  what  the  area  would  be.  You  don’t 
know  of  your  own  personal  knowledge  whether  there  are 
going  to  be  any  farmers  served  or  any  rural  areas?  A. 
I  think  I  have  enough  average  intelligence  to  look  at  a  map 
and  see  what  the  coverage  proposed  will  be,  and  I  know 
that  territory  enough  so  that  I  know  the  areas,  what  they 
are,  and  who  is  in  them. 

Q.  During  the  daytime  hours  of  operation,  Mr.  McTigue, 
approximately  what  area  does  the  half  millivolt  signal 
serve?  A.  Perhaps  20  miles. 

Q.  And  how  many  farmers  do  you  think  are  in  that 
area?  A.  Very  few,  sir.  As  to  the  percentage,  I  couldn’t 
tell  you. 

Q.  So  that  you  have  never  bothered  to  have  a  farm 

1114  director?  A.  It  hasn’t  been  a  case  of  a  bother;  we 
haven’t  felt  we  had  the  need  for  it. 

Q.  You  didn’t  think  you  needed  a  farm  director?  A. 
That  is  correct ;  yes,  sir. 
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Q.  Have  any  of  the  applications  for  renewal  of  license 
of  WINN  ever  been  questioned?  Have  you  ever  been  on 
a  temporary  license  ?  A.  Yes,  sir ;  we  have. 

Q.  When  was  that?  A.  In  1945. 

Q.  What  is  the  status  of  that  application  at  this  time? 
A.  What  is  the  status  ? 

Q.  Yes.  A.  We  are  operating  under  a  regular  license 
at  the  moment. 

Q.  When  was  your  application  granted?  A.  The  re¬ 
newal  was  granted,  I  think,  if  I  am  not  mistaken,  in  Octo¬ 
ber  of  1945. 

Q.  October  of  1945?  A.  That  is  right. 

Q.  How  long  were  you  on  a  temporary  license?  A.  Four 
months,  I  believe. 

Q.  Do  you  know  the  reason  for  that?  A.  Yes, 
sir. 

1115  Q.  What  was  it?  A.  The  Commission  asked  for 
an  explanation  of  our  commercial  and  sustaining 
percentages. 

Q.  Do  you  have  a  copy  of  the  Commission’s  letter  with 
you?  A.  I  think  I  do,  yes.  I  am  not  sure  of  that.  No, 
I  don’t  have  it,  Mr.  Baker ;  I  am  sorry. 

Q.  What  was  the  nature  of  the  discrepancy  that  the 
Commission  discovered  in  your  application?  A.  To  the 
best  of  my  knowledge,  it  was  based  on  the  percentage  that 
was  given  in  the  original  application  of  the  station. 

Q.  What  was  that?  A.  That,  sir,  I  don’t  remember. 

Q.  Do  you  have  any  idea?  A.  No,  sir. 

Q.  You  are  General  Manager  of  the  station?  A.  That 
is  right. 

Q.  You  received  the  letter  from  the  Commission?  A. 
That  is  right. 

Q.  Did  you  have  anything  to  compare  the  letter  with,  or 
just  what  did  you  do  about  the  letter?  A.  I  prepared  an 
answer  to  the  Commission. 

Q.  And  what  did  you  use  to  prepare  that  answer?  A. 
What  did  I  use? 
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Q.  Yes.  A.  I  used  the  service  which  we  were  rendering 
at  that  time  as  the  basis  for  my  statement. 

1116  Q.  You  used  the  present  service?  A.  That  is 
right,  sir. 

Q.  Didn’t  you  have  the  opportunity  to  examine  the  old 
records  of  the  station  to  find  out  what  you  had  promised 
to  do,  and  what  promises  you  had  not  kept?  A.  I  didn’t 
promise,  Mr.  Baker;  I  wasn’t  there  at  that  time. 

Q.  I  know  you  weren’t  there,  but  you  were  General 
Manager,  and  you  were  responsible  for  answering  this 
letter.  A.  Under,  my  managership  I  answered  the  Com¬ 
mission’s  request. 

Q.  Do  you  know  what  the  discrepancy  was  between  the 
amount  of  commercial  time  you  said  you  would  carry,  and 
the  amount  your  renewal  application  stated?  A.  I  didn’t 
know  the  figures;  no,  sir.  Without  them  I  couldn’t  make 
an  attempt  to  even  guess.  I  would  say  the  commercial 
time  was  higher  and  the  sustaining  time  was  lower. 

Q.  At  the  time  the  application  for  renewal  was  filed? 
A.  That  is  right. 

Q.  You  are  one  of  six  directors?  A.  That  is  right;  yes, 
sir. 

Q.  When  were  you  made  a  director?  A.  I  believe  in  1944. 
Q.  In  ’44?  A.  I  believe  it  was,  yes,  sir. 

1117  Q.  And  when  did  you  purchase  the  stock?  A. 
Either  July  or  August,  1945. 

1118  Q.  You  testified  that  you  had  received  a  letter 
from  the  Federal  Communications  Commission  re¬ 
ferring  to  your  application  for  renewal  of  license  and 
pointing  out  certain  discrepancies  with  your  previous  fil¬ 
ings  with  the  Commission?  A.  That  is  right,  sir;  yes. 

Q.  What  was  the  date  of  that  letter?  A.  Offhand,  Mr. 
Baker,  I  couldn ’t  tell  you.  I  don ’t  know. 

Q.  What  was  the  date  of  your  reply?  A.  As  close  as 
I  can  remember,  May  4  or  5. 
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Mr.  Baker:  Your  Honor,  may  I  at  this  time  ask  that  the 
Commission’s  letter,  to  which  reference  has  been  made, 
and  the  station’s  reply,  be  incorporated  in  this  record  by 
reference. 

The  Presiding  Officer:  Is  there  any  objection,  Mr. 
Young? 

Mr.  Young:  We  have  no  objection.  It  is  merely  a  mat¬ 
ter  if  the  Commission  desires  it. 

The  Presiding  Officer:  Commission  counsel? 

1118  Mr.  Welch:  No  objection. 

•  •****•*•• 

1123  Q.  Mr.  McTigue,  I  show  you  the  annual  owner¬ 
ship  report  of  the  Kentucky  Broadcasting  Corpora¬ 
tion  on  FCC  Form  323,  executed  by  Mrs.  Nelle  M.  Kendrick 
on  March  18,  1946,  in  which  she  lists  her  residence. 

What  is  her  residence  according  to  that  form?  A.  Ac¬ 
cording  to  this  form,  it  is  Nashville,  Tennessee. 

Q.  Mr.  McTigue,  I  show  you  an  affidavit,  dated  August 
29,  1945,  found  in  the  official  files  of  the  Federal  Communi¬ 
cations  Commission  showing  that  you  were  elected  a  di¬ 
rector  of  Kentucky  Broadcasting  Corporation  on  August 
2,  1945.  Is  that  correct?  A.  Yes,  that  is  correct. 

Q.  That  is  inconsistent  with  your  previous  statements,  is 
it  not?  A.  I  don’t  recall  what  I  said,  Mr.  Baker. 

Q.  Mr.  McTigue,  you  mentioned  that  you  haven’t  re¬ 
ceived  much  cooperation  from  the  County  Agents  in  your 
area.  Why  is  that?  A.  I  said  in  answer  to  the  let- 

1124  ters  that  I  had  written  them  on  our  proposed  pro¬ 
gram  service,  we  had  not  received  too  much  co¬ 
operation.  As  to  the  reason,  I  couldn’t  tell  you,  sir. 

Q.  Have  you  had  any  disagreements  or  misunderstand¬ 
ings  with  the  County  Agents?  A.  At  no  occasion  did  I 
contact  them  until  the  present  time. 

Q.  You  have  never  contacted  your  County  Agents  until 
the  present  time?  A.  No,  sir. 

•  ••••••••• 
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Q.  Mr.  McTigue,  what  percentage  of  your  religious  pro¬ 
grams  are  commercial  programs?  A.  In  taking  the  month 
of  February,  as  close  as  I  can  figure  it,  it  runs  approxi¬ 
mately  53  per  cent,  and  47  per  cent  sustaining. 

1125  Q.  How  about  the  month  of  January?  A.  In  the 
month  of  January  the  percentage  would  be  a  little 

higher  in  the  favor  of  sustaining. 

Q.  Is  it  not  true  that  all  of  your  daily  religious  programs 
are  commercial  programs?  A.  That  is  true,  yes. 

Q.  Is  it  not  also  true  that  5  out  of  the  12  weekly  religious 
programs  are  commercial?  A.  Five  out  of  the  12  weekly 
programs  are  commercial,  did  you  say? 

Q.  For  the  month  of  January.  A.  No,  sir;  4  of  them 
are. 

Q.  4  out  of  the  12.  I  will  accept  your  correction. 

Now,  do  you  carry  on  your  station  any  programs  of  the 
Louisville  Council  of  Churches?  A.  No,  sir. 

Q.  You  do  not?  A.  No,  sir. 

Q.  Why  not?  A.  We  carried  them  for  quite  some  time 
until  the  Louisville  Council  of  Churches  told  us  that  they 
were  unable  to  furnish  ministers  to  conduct  the  daily  pro¬ 
grams  that  were  on  our  station  on  a  daily  basis,  until  such 
time  as  they  asked  us  if  they  could  withdraw  their  request 
for  time. 

1126  Q.  So  you  don’t  carry  them  at  all?  A.  No  sir; 
we  do  not.  We  carry  the  Kentucky  Sunday  School 

Association  on  a  weekly  basis.  That  is  supposed  to  be 
handled  on  a  similar  vein  with  the  Louisville  Council  of 
Churches.  Various  ministers  are  supposed  to  utilize  that 
time  each  week.  I  would  say  over  a  period  from  January 
until  the  present  time,  w~e  have  had  perhaps  four  ministers 
on  there.  The  remainder  of  the  time  the  Sunday  School 
lesson  is  conducted  by  members  of  the  Kentucky  Sunday 
School  Association. 

•  ••••••••• 
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By  Mr.  Baker: 

Q.  Mr.  McTigue,  I  hand  you  what  the  reporter  has 
marked  as  Mid-American  Exhibit  42  for  identification.  I 
show  you  original  from  which  these  photostats  were  taken. 
Is  that  a  copy  of  your  program  schedule  for  the  month  of 
March,  1946?  A.  It  certainly  looks  like  it,  yes,  sir. 

Q.  Would  you  say  that  this  is  a  true  and  accurate  photo¬ 
static  copy  of  this  original?  A.  Not  without  checking  it 
thoroughly. 

Q.  Would  you  take  my  word  for  it  that  this  photostatic 
copy  was  made  from  this  original?  A.  I  will,  yes. 

Q.  Now,  looking  at  this  program  schedule  for  March, 
1946,  Monday  through  Friday,  how  many  local  sustaining 
programs  are  carried  between  the  hours  of  6  a.  m. 
1127  and  12  noon?  A.  One. 

Q.  Where  is  that,  sir?  A.  11 :30  to  11 :45. 

Q.  Monday  through  Friday?  A.  That  is  right,  yes. 

Q.  Which  program  is  that — Lady  Lookout?  A.  That  is 
right. 

Q.  That  is  a  sustaining  program?  A.  That  is  a  home¬ 
maker’s  program. 

Q.  What  does  the  “P”  stand  for?  A.  It  is  a  participa¬ 
tion  program. 

Q.  Just  what  is  the  content  of  that  program?  A.  Tips 
to  home-makers,  how  to  prepare  food,  take  care  of  chil¬ 
dren,  how  to  dress,  how  to  decorate  your  house. 

Q.  And  what  do  you  carry  in  between  these  household 
hints?  Do  you  carry  commercial  spot  announcements.  A. 
Yes,  sir ;  we  do. 

Q.  And  you  still  consider  that  to  be  a  sustaining  pro¬ 
gram?  A.  I  beg  your  pardon.  I  evidently  did  not  hear 
your  question  correctly,  and  I  misunderstood  you.  Be¬ 
tween  the  hours  of  6  and  12  there  isn’t  a  local  sustaining 
program. 

Q.  There  is  not  one  local  sustaining  program  in  those 
six  hours,  Monday  through  Friday,  inclusive,  is  there? 
A.  No,  sir. 
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1128  Q.  Now,  look  at  Saturday  between  6  and  12  noon. 
What  is  your  local  sustaining  program?  What  do 

they  consist  of?  A.  Safety  Center,  10:15  to  10:30;  Red 
Cross,  10  to  10 :15 ;  OPA  Reporter,  10 :45  to  11,  and  Grow¬ 
ing  in  Safety  from  11  to  11 :30. 

Q.  Why  is  that  live  days  out  of  the  week  those  six  hours 
do  not  contain  a  single  local  sustaining  program?  A.  The 
main  reason  is  because  it  is  commercial. 

Q.  That  is  the  only  reason  you  know  of  why  you  don’t 
carry  local  sustaining  programs,  because  they  are  com¬ 
mercial?  A.  That  is  right,  sir;  in  that  period,  yes,  sir. 

Q.  Now,  look  at  the  hours  between  12  and  6  p.m.,  first 
on  Sunday.  How  many  local  sustaining  programs  do  you 
carry?  A.  The  news  12  to  12:15  on  Sunday  is  local  sus¬ 
taining. 

Q.  Where  is  that?  A.  12  to  12 :15  Sunday. 

Q.  Why  wasn’t  the  symbol  carried  next  to  that  program? 
A.  That,  sir,  I  couldn’t  tell  you. 

Q.  That  is  a  local  sustaining?  A.  Yes.  It  is  a  local 
news  broadcast. 

Q.  Any  others  for  those  six  hours?  A.  No,  sir. 

Q.  Now,  take  a  look  at  Monday  through  Friday  from  12 
noon  to  6  p.  m.  How  many  local  sustaining  pro- 

1129  grams  do  you  carry,  and  what  is  the  duration  of 
those  programs?  A.  On  this  schedule  there  are 

none  except  the  Today’s  Top  Tune,  which  is  a  five-minute 
program. 

Q.  A  five-minute  program?  A.  Yes. 

Q.  So  for  the  five  days  you  have  a  total  of  five  minutes 
on  this  schedule?  A.  Yes,  sir. 

Q.  Now,  will  you  take  a  look  at  Saturday  between  12 
noon  and  6  p.  m.  Is  it  not  true  that  you  have  only  two 
15-minute  local  sustaining  programs?  A.  Between  12  and 
6,  did  you  say? 

Q.  Yes.  A.  Between  12  and  6  there  are  two  local  sus¬ 
taining  programs,  that  is  true,  and  one  local  transcribed 
program. 
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Q.  And  they  are  both  of  15-minute  duration?  A.  That 
is  right,  yes.  The  Metropolitan  Opera  looks  pretty  good 
in  there,  though,  Saturday  afternoon  from  1  to  5  o’clock. 

Q.  I  didn’t  ask  you  that.  I  asked  you  the  meaning  of 
local  sustaining  programs.  You  know  a  local  sustaining, 
don’t  you?  A.  I  should;  I  have  seen  enough  of  them. 

Q.  Now,  take  a  look  at  between  6  p.  m.  and  12  mid¬ 
night.  Do  you  carry  any  local  sustaining  programs? 

1130  A.  No,  sir. 

Q.  On  Monday  you  carry  a  total  of  1  hour  and  45 
minutes.  Is  it  not  true  that  90  minutes  of  that  time  is  en¬ 
tertainment?  A.  Bet-ween  6  and  midnight? 

Q.  Between  6  and  midnight,  yes,  sir.  A.  Will  you  repeat 
your  question,  Mr.  Baker.  I  am  sorry. 

Q.  Take  a  look  at  Monday  during  those  hours.  You 
carry  a  total  of  1  hour  45  minutes,  according  to  my  com¬ 
putations,  of  w’hich  90  minutes  is  entertainment.  A.  1 
hour  45  minutes  of  sustaining,  do  you  mean  ? 

Q.  Yes.  A.  Well,  let’s  see.  That  is  approximately  cor¬ 
rect. 

Q.  Now”,  look  at  Tuesday.  Isn’t  it  true  that  you  carry 
a  total  of  2  hours  15  minutes  of  sustaining  programs,  of 
which  90  minutes,  or  an  hour  and  a  half,  is  made  up  en¬ 
tirely  of  entertainment?  A.  That  is  approximately  true; 
yes,  sir. 

Q.  And  then  for  Wednesday,  2  hours  and  45  minutes,  of 
which  90  minutes  is  entertainment?  A.  That  is  approxi¬ 
mately  true. 

Q.  And  on  Thursday,  1  hour  45  minutes,  of  which  90 
minutes  is  entertainment?  A.  That  is  approximately  true, 
i  Q.  And  on  Friday,  1  hour  45  minutes  of  which  90 

1131  ;  minutes  is  entertainment?  A.  That  is  approxi¬ 

mately  true ;  yes,  sir. 

Q.  And  on  Saturday,  1  hour  30  minutes,  of  which  75 
minutes  is  entertainment?  A.  That  is  approximately  true, 
yes,  sir. 

Q.  How  many  money  give-away  programs  do  you  carry 
on  your  station,  Mr.  McTigue?  A.  Bight  now,  none. 
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Q.  When  did  you  stop?  A.  Yesterday. 

Well,  tell  us  about  your  money  give-away  program  un¬ 
til  yesterday.  A.  We  had  one  program,  a  half  hour  in  the 
afternoon,  called  “Home  Makers’  Treasure  Chest.” 

Q.  What  hour  was  that?  A.  On  this  schedule,  let’s  see 
— 3 :15  to  3 :45. 

Q.  What  is  the  format  of  that  program?  A.  The  for¬ 
mat  is  to  call  people,  and  if  they  can  answer  a  question  they 
are  awarded  a  gift  or  a  prize  of  money. 

Q.  How  long  did  you  have  that  program  on  your  station  ? 
A.  Oh,  I  have  had  it  on  for  over  a  year. 

Q.  Any  other  money  give-away  programs?  A.  Not  that 
I  recall,  no,  sir. 

Q.  What  efforts  did  you  make  to  determine  whether  this 
program  was  in  violation  of  the  lottery  status? 
1132  A.  Oh,  this  particular  program — I  didn’t  check  any 
legal  advice. 

Q.  You  didn’t  check  with  anybody?  A.  No,  sir. 

Q.  Mr.  McTigue,  I  wonder  if  you  would  be  kind  enough 
to  tell  us  how-  many  spot  announcements  you  had  during  the 
course  of  that  program?  A.  That  program  was  set  up  on 
a  six-sponsorship  basis  to  represent  each  sponsor  as  the 
sponsor  of  the  day.  In  other  w^ords,  they  sponsored  the 
program  every  sixth  or  seventh  day.  We  had  six  sponsors, 
and  each  day  was  allotted  to  one  sponsor,  and  we  started 
the  cycle  over  again. 

Q.  How  many  spots  did  you  carry  during  the  entire  half 
hour?  A.  That  I  don’t  know. 

Q.  Why  did  you  suddenly  give  up  this  program,  Mr. 
McTigue?  Was  it  because  of  this  hearing?  A.  That  was 
discussed,  yes. 

Q.  By  whom?  A.  Since  this  hearing  got  underway,  we 
discussed  it. 

Q.  Who  discussed  it?  A.  I  discussed  it  before  leaving 
Louisville  with  my  Board. 

Q.  Did  you  consider  that  this  was  a  good  program?  A. 
Not  especially,  no.  After  a  little  over  a  year  on  the  air 
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it  had  a  rating  of  2.-something.  I  don’t  consider  that  a 
good  program. 

1133  Q.  So  you  didn’t  see  fit  to  take  this  program  off 
your  station  until  the  day  of  the  hearing  down  here, 
did  you?  A.  I  could  have  taken  it  off  any  time,  Mr.  Baker. 
Q.  But  you  didn’t  A.  I  didn’t;  that  is  right. 

Q.  You  are  quite  sure  that  you  have  no  other  programs 
which  would  be  similar  to  this  program  of  a  money-give¬ 
away  type  of  guessing  games,  or  things  like  that?  A.  That 
is  right. 


1134  The  Presiding  Officer:  It  will  be  received. 

(Mid- America  Broadcasting  Corporation  Exhibit  No.  42 
was  received  in  evidence.) 


1137  Q.  How  much  time  would  you  say  you  have  all  to¬ 
gether,  how  much  experience  all  together,  as  general 

manager  of  a  station?  A.  As  a  general  manager,  I  would 
say  perhaps  3 years;  maybe  perhaps  a  little  longer.  It 
could  be  3*4  or  3  years  and  9  months. 

Q.  Mr.  McTigue,  will  you  take'  a  look  at  Exhibit  8.  At 

10  a.  m.  on  Sunday,  what  is  the  program,  “Know  Your 
Neighbor”?  Is  that  a  commercial  or  a  sustaining  pro¬ 
gram?  A.  That  is  a  sustaining  program  we  do  in  conjunc¬ 
tion  with  the  Inter- American  Committee  of  Louisville. 

Q.  When  did  you  start  that  program?  A.  It  has  been 
on  the  program,  to  the  best  of  my  knowledge,  for  some 
months  now. 

Q.  You  say  it  is  a  sustaining  program?  A.  It  is  a  sus¬ 
taining  program,  yes. 

Q.  What  about  the  program,  “Air  Power  League”  at 

11  o’clock?  Is  that  sustaining,  or  commercial?  A.  The 
Air  Power  League”  was  also  a  sustaining  program. 

Q.  On  Sunday  at  3:30  p.  m.,  what  about  the  “Op- 

1138  timist  Club”?  A.  That  is  a  sponsored  commercial 
program. 
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Q.  Was  it  ever  a  sustaining  program?  A.  Not  that  par¬ 
ticular  program ;  no,  sir. 

Q.  What  about  the  “Court  of  Missing  Heirs”?  A.  The 
“Court  of  Missing  Heirs”  is  a  sustaining  network  pro¬ 
gram. 

Q.  How  about  “Counter-spy”?  A.  “Counter-spy”  is 
a  network  commercial  program. 

Q.  Looking  down  at  10 :30  to  11,  first  the  program,  “Good 
News  Hours.”  What  is  that?  A.  That  is  a  transcribed 
half-hour  religious  commercial  program. 

Q.  Commercial  program?  A.  Yes,  sir. 

Q.  And  the  news  program  that  follows  it — is  that  like¬ 
wise  commercial?  A.  No,  sir;  that  is  sustaining. 

Q.  Well,  the  “Good  News  Hour” — was  that  ever  on  a 
sustaining  basis?  A.  No,  sir. 

Q.  Always  commercial?  A.  Yes,  sir. 

Q.  So  that  your  present  weekly  program  schedule  April 
14  to  April  20,  from  6  to  11  p.  m.  is  entirely  commercial, 
is  it  not,  with  the  possible  exception  of  the  news  pro- 
1139  gram?  A.  That  is  right,  yes. 


Cross  Examination 
By  Mr.  Welch: 

Q.  Would  you  turn  to  Exhibit  No.  1,  please,  Mr.  Mc- 
Tigue.  I  would  like  to  go  a  little  bit  further  into  this  resi¬ 
dence  feature. 

Now,  I  think  we  have  covered  Mr.  Kendrick  thoroughly 
enough.  Glenn  Snyder,  who  is  the  second  officer, 
1140  director,  and  stockholder  listed  here,  is  shown  as 
having  a  home  address  at  Evanston,  Illinois,  and 
business  address  as  WLS,  Chicago.  He  does  not  live  in 
Louisville,  does  he?  A.  No,  sir. 

Q.  I  am  asking  these  questions,  by  the  way,  to  the  best 
of  your  own  personal  knowledge  because  of  the  fact  that 
these  other  officers,  directors,  and  stockholders  are  not  go¬ 
ing  to  testify  here,  and  we  would  like  the  information  from 
somebody.  A.  Yes,  sir. 
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Q.  Does  Mr.  Snyder  ever  visit  Louisville  other  than  to 
attend  stockholders’  and  directors’  meetings?  A.  Yes,  sir. 

Q.  How  frequently,  and  for  what  purpose?  A.  Well, 
he,  as  I  think  I  stated  earlier,  visits  there  on  an  average 
of  once  a  month.  He  always  manages  to  get  down  there 
during  the  Derby  Week. 

Q.  Does  he  ever  visit  there  in  connection  with  interests 
of  the  station  other  than  to  attend  directors’  and  stock¬ 
holders’  meetings?  A.  Yes,  Mr.  Welch,  he  does.  He  is 
there,  I  would  say,  for  that  purpose,  and  that  purpose  alone 
on  an  average  of  five  to  six  times  a  year. 

Q.  Miss  McCarten — I  take  it  it  is  Miss  from  your  testi¬ 
mony?  A.  Miss,  yes. 

1141  Q.  She  is  shown  on  this  exhibit  as  having  a  home 
address  or  residence  in  Hopkinsville,  Kentucky.  A. 

That  is  right,  sir. 

Q.  Is  that  correct?  A.  It  is,  yes. 

Q.  And  her  business  address  is  given  as  Station  Winn, 
Louisville.  A.  That  is  right 
Q.  She  lives  in  Hopkinsville,  I  take  it?  A.  She  main¬ 
tains  her  home  in  Hopkinsville,  and  her  Mother  lives  there. 
She  is  the  sole  support  of  her  Mother,  and  she  maintains  a 
home  in  Hopkinsville  for  that  purpose. 

Q.  Where  is  Hopkinsville  with  reference  to  Louisville; 
that  is,  in  distance?  A.  Oh,  I  should  say  it  is  approx¬ 
imately  85  miles  south,  or  maybe  southeast. 

Q.  Where  does  Miss  McCarten  live?  A.  She  lives  in 
an  apartment  in  the  Tyler  Hotel. 

Q.  Throughout  the  entire  year?  A.  Except  for  occas¬ 
ional  visits  home,  yes,  sir. 

Q.  And  how  long  has  she  lived  there;  that  is,  in  Louis¬ 
ville?  A.  Mr.  Welch,  I  am  not  definitely  sure  on  this. 

The  Presiding  Officer:  If  you  don’t  know,  Mr.  McTigue, 
so  state. 

1142  The  Witness:  I  don’t  know,  I  am  sorry. 
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By  Mr.  Welch: 

Q.  To  your  personal  knowledge,  has  she  lived  there  for 
5  years  or  better,  or  don’t  you  know  that  either?  A.  No, 
sir,  I  don’t.  To  my  personal  knowledge  she  has  lived  there 
since  1943. 

Q.  She  has  lived  there  since  1943,  to  your  personal 
knowledge?  A.  Yes,  sir. 

Q.  Now,  let’s  take  Oldham  Clarke.  His  home  address 
is  shown  as  being  Jeffersontowm,  Kentucky.  How  far  is 
Jeffersontown  from  Louisville?  A.  Oh,  perhaps  5  miles 
outside  the  city.  It  is  a  very  small  town  on  the  outskirts. 

Q.  Is  that  a  suburb  of  Louisville?  A.  It  wouldn’t  be 
considered  a  suburb,  but  it  is  very  near. 

Q.  Would  people  in  Louisville  consider  it  a  suburb?  A. 
Yes. 

Q.  To  your  personal  knowledge,  how  long  has  he  lived 
in  Louisville,  or  immediately  in  an  adjoining  town?  A.  To 
my  personal  knowledge,  since  1943,  since  I  have  known 
him.  That  is  when  I  first  knew  him. 

Q.  Both  Mr.  Van  Winkle,  and  yourself  are  residents  of 
Louisville?  A.  Yes,  sir. 

1143  Q.  How  long  have  you  resided  in  Louisville?  A. 
Since  May,  1943. 

Q.  And  to  your  personal  knowledge,  how  long  has  Mr. 
Van  Winkle  lived  in  Louisville?  A.  Well,  I  have  only 
known  him  since  my  association  with  the  station. 

Q.  The  same  answer  applies,  1943?  A.  Yes,  sir. 

Q.  I  believe  you  have  testified  to  your  own  local  civic 
connections.  Can  you  tell  us  something  about  the  civic  con¬ 
nections  of  the  other  officers  or  directors  and  stockholders 
in  Louisville  ?  A.  I  cannot ;  no,  sir. 

Q.  Now,  let  us  turn  to  Exhibit  2,  which  gives  the  other 
business  interests  of  the  officers,  directors,  and  stock¬ 
holders. 

Does  the  applicant  corporation  have  any  business  inter¬ 
ests  other  than  Station  WINN  ?  A.  Not  to  my  knowledge. 

Q.  Is  the  corporation  itself  as  a  legal  entity?  A.  No, 
sir;  not  to  my  knowledge. 
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Q.  Do  any  of  the  officers,  directors,  or  stockholders  have 
any  other  business  interests,  that  is,  other  than  radio  sta¬ 
tion  WINN,  other  than  shown  on  Exhibit  No.  2?  A.  Not 
to  my  knowledge ;  no,  sir. 

Q.  Do  they  have  any  other  broadcast  interests 
1144  other  than  shown  on  Exhibit  No.  2?  A.  Not  to  my 
knowledge. 

Q.  How  about  Glenn  Snyder?  What  broadcast  interests 
does  he  have  other  than  Radio  Station  WINN  ?  A.  He  is 
director  and  owner  of  23  per  cent  of  the  stock  of  the  Tucson 
Broadcasting  Company,  Tucson.  He  is  director  and  owner 
of  9  per  cent  of  the  stock  of  the  Salt  River  Valley  Broad¬ 
casting  Corporation. 

•  ••••••••• 

1151  Q.  Exhibit  7  points  out  your  existing  staff  and 
mentions  a  few  proposed  additions.  What  is  your 

basis  for  selection  of  this  additional  staff?  A.  Well,  the 
engineering  personnel  will  be  selected  by  our  chief  engi¬ 
neer.  Our  agricultural  director  will  be  chosen  by  myself 
on  recommendations  from  people  that  we  feel  are  capable 
of  holding  that  job.  In  other  words,  we  are  not  going  out 
in  an  attempt  to  find  a  man  who  may  have  a  soothing  voice. 
We  are  going  out  to  attempt  to  find  a  man  who  knows  agri¬ 
culture  and  knows  the  people  w*e  are  going  to  be  dealing 
with.  We  are  not  after  a  man  for  his  voice  quality. 

Q.  Has  anybody  been  selected  as  yet  as  your  agri- 

1152  cultural  director?  A.  No,  sir.  Jack  Matlick,  who 
I  referred  to  this  morning,  who  is  the  editor  and 

publisher  of  The  Kentucky  Farmers  Home  Journal  has 
made  a  couple  of  recommendations  to  me  of  men  that  he 
feels  would  be  capable,  knowing  the  needs,  after  having 
dealt  with  these  people. 

•  ••*•••••• 

1154  Q.  Does  the  applicant  corporation  have  any  maxi¬ 
mum  percentage  of  commercial  time? 

1155  A.  Not  necessarily,  no,  sir. 
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Q.  Has  that  been  discussed  at  meetings  of  the  Board  of 
Directors  ?  A.  Many  times ;  yes,  sir. 

Q.  What  has  the  result  been?  A.  Well,  our  feeling  and 
the  feeling  of  the  Board  is  that  we  never  intend  to  go  com¬ 
mercial  to  such  an  extent  that  it  is  going  to  interfere  with 
the  daily  program  balance  of  the  station;  but  our  feeling, 
at  the  same  time,  is  that  it  doesn’t  take  anything  away  from 
Metropolitan  Opera  or  the  Town  Hall  Meeting  of  the  Air 
just  because  we  are  getting  paid  for  carrying  the  program. 

We  have  a  number  of  sponsored  shows  on  our  schedule 
right  now  that  I  feel  are  very  definitely  serving  a  purpose 
in  the  community. 

We  have  one  on  Saturday  afternoon  called  “Veterans 
Bulletin  Board”  that  deals  with  problems  of  the  veterans, 
and  the  like,  and  it  is  sponsored  by  one  of  the  men’s  cloth¬ 
ing  stores  there.  I  don’t  feel  that  it  being  a  sponsored 
program  takes  anything  away  from  the  value  of  the  pro¬ 
gram. 

Q.  The  applicant,  then,  has  no  real  maximum  beyond 
which  it  won’t  go  for  commercial  time;  is  that  right?  A. 
Only  good  sense. 

Q.  But  no  established  maximum?  A.  No,  sir. 

Q.  If  you  find  yourself  at  a  certain  percentage  of 
1156  commercial  time  as  opposed  to  sustaining  time,  and 
you  are  offered  a  sponsorship  which  you  don’t  feel 
will  affect  the  quality  of  the  program,  then  there  is  no  rea¬ 
son  why  you  won ’t  accept  it  ?  A.  No,  sir. 

Q.  You  would  accept  the  sponsorship  if  it  didn’t  alter 
the  nature  of  the  program  regardless  of  the  amount  of  com¬ 
mercial  time  you  are  after?  A.  That  is  right. 

•  ••••••••• 

1159  By  Mr.  Welch: 

Q.  When  you  take  the  Commission’s  composite  week 
and  your  own  week,  you  find  about  twice  as  many  or  better 
than  twice  as  many  sustaining  public  service  announce¬ 
ments  than  in  the  Commission’s  composite  week?  A.  Ap¬ 
proximately,  yes. 
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Q.  Which  do  von  think  is  more  typical?  A.  Mr.  Welch, 
that  is  kind  of  hard  to  say,  because  day-by-day  operation 
of  a  radio  station  involves  so  many  factors  that  have  to  be 
taken  into  consideration. 

Now,  during  the  composite  week  that  the  Commission 
selected  there  are  days  in  there  on  which,  in  that  month, 
there  might  not  have  been  a  concerted  drive  of  some  kind, 
such  as  the  Infantile  Paralysis  or  Crippled  Children,  or 
War  Fund,  or  Red  Cross  out  to  build  Nurses  Aides  or 
Blood  Donors,  or  whatever  it  happened  to  be. 

Q.  But  if  you  take  a  day  in  December,  a  Sunday,  and 
take  a  Monday  in  January,  a  Tuesday  in  March,  a  Wednes¬ 
day  in  April,  a  Thursday  in  June,  a  Friday  in  July,  and 
!  a  Saturday  in  October,  you  are  probably  going  to 

1160  get  a  more  representative  picture,  aren’t  you?  A. 
Those  should  be  fairly  accurate;  yes,  sir. 

Q.  So  that  composite-week  analysis  is  probably  nearer 
the  actual  operation?  A.  I  wouldn’t  say  it  is  as  of  right 
now ;  no,  sir. 

Q.  But  for  the  past  operation  of  the  station?  A.  I  would 
say  so,  yes,  sir. 

•  ••••••••• 

1161  Q.  Now,  if  you  will  refer  back  to  Exhibit  8-B,  the 
same  position  on  that  exhibit,  you  will  see  the  figure 

3.2  for  live  sustaining.  That  is  your  composite  week.  8- A 
in  the  same  position  shows  3.26  for  live  sustaining  on  the 
week  you  selected.  A.  Yes. 

Q.  What  will  account  for  that  increase  from  approx¬ 
imately  3.2  to  5.67  per  cent?  A.  I  would  say  the  addition 
of  the  two  farm  programs,  which  under  our  proposed  sched¬ 
ule  will  eliminate  two  commercial  periods  that  we  are  now 
carrying. 

Our  plans  are  to  carry  these  two  daily  farm  pro- 

1162  grams  on  a  sustaining  basis. 

Q.  Your  two  agricultural  periods,  then,  which 
you  will  add  in  your  proposed  weekly  schedule,  account  for 
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that  difference  or  the  vast  majority  of  it;  is  that  right?  A. 
Yes,  sir. 

•  ••••••••• 

Q.  Have  any  surveys  been  made,  at  all,  by  the  applicant 
corporation  to  determine  the  availability  of  additional  local 
talent  for  your  proposed  programs?  A.  Well,  we  feel  we 
know  pretty  well  what  talent  is  available,  Mr.  Welch,  from 
past  operations. 

Q.  What  surveys  have  been  conducted  to  determine  the 
availability  of  talent  for  your  two  proposed  additional 
agricultural  programs?  A.  Well,  we  almost  have  to  beat 
them  off  every  day. 

Q.  That  is  the  extent  of  the  survey,  the  club  method;  is 
that  right?  A.  Yes,  sir.  I  have  got  an  application 
1163  filed  as  long  as  my  arm.  Right  now  I  think  projected 
all  over  the  country  personnel  is  no  problem  at  all. 
We  have  application  forms  by  the  dozen  for  practically 
every  job  that  would  be  available  at  the  station,  or  jobs 
we  have  at  the  present  time. 

I  mean  by  that,  engineers,  announcers,  program-men, 
production-men,  talent,  and  so  forth. 

Q.  Will  you  turn  to  Exhibit  9- A,  please,  which  is  your 
public  service  programs  for  the  last  2  years. 

There  is  no  way  of  determining  from  this  exhibit,  as  I 
understand  it,  the  duration  of  any  of  these  programs.  Can 
you  give  us  any  general  statement  on  that?  I  don ’t  want 
you  to  go  through  the  whole  business,  but  are  the  vast 
majority  of  these  5-minute  programs,  or  15-minute  pro¬ 
grams,  or  half-hour,  or  what?  A.  I  think  if  I  were  to  go 
through  the  programs  for  a  month  that  you  would  find 
quite  a  bit  of  them,  the  larger  percentage  of  them  were  of 
30-minute  duration.  If  you  would  like,  I  would  be  glad  to 
mention  just  a  few  that  I  know  were  30-minute  programs. 

Q.  Well,  could  you  quickly  run  down  the  first  page,  for 
example,  and  tell  us  the  duration  of  the  program  instead  of 
picking  out  the  ones  you  would  like  to  name?  A.  Yes,  I 
would  be  glad  to. 
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“This  We  Have  Done,”  a  quarter-hour;  “Treasury  Star 
Parade,”  quarter-hour;  “Quartermaster  Program,”  quar¬ 
ter-hour;  “Social  Security  Program,”  a  quarter-hour; 
“Navy  Interview,”  a  quarter-hour. 

1164  “Hasten  the  Day,”  a  quarter-hour.  “Ewan 
Clague”  was  a  quarter-hour. 

“On  Target”  was  a  half;  “Girl  Scouts”  is  a  quarter- 
hour.  “March  of  Dimes,”  a  quarter;  “Air  Corps  Recruit¬ 
ing  Program,”  a  quarter-hour;  The  “Red  Cross  Program” 
was  30  minutes;  “Satan’s  Henchman”  was  a  30-minute 
program.  “Back  from  Hell”  was  a  30-minute  program. 

“Service  Serenade”  was  a  30-minute  program.  The 
“Armed  Service  Forces  Presents,”  a  30-minute  program. 
“Governor  John  Bricker,”  to  my  knowledge,  was  30  min¬ 
utes. 

“Soldiers  of  Production,”  was  a  30-minute  program. 
“President  Roosevelt’s  Birthday,”  if  I  am  not  mistaken, 
was  an  hour  and  a  half. 

“Meet  Your  Navy”  was  a  half-hour;  “Feeding  Eu¬ 
rope’s  Children”  I  believe  was  quarter-hour.  The  “Met¬ 
ropolitan  Auditions  of  the  Air,”  a  half-hour;  “Tribute  to 
the  Unconquerable,”  a  half-hour. 

I  am  sorry,  but  I  don’t  know  what  Mr.  Roosevelt’s  time 
was  on  that  program. 

Q.  Are  they  about  equally  divided  between  15-minute 
programs  and  half-hour  programs  with  some  possible  lean¬ 
ing  toward  the  half-hour?  A.  Yes,  sir. 

Q.  That  would  be  a  fair  statement  for  the  entire  exhibit? 
A.  That  is  true ;  yes,  sir. 

Q.  There  are  a  couple  of  these  programs  I  would 

1165  like  to  have  you  tell  me  the  nature  of. 

“This  We  Have  Done” — what  is  the  nature  of 
that  program  ?  A.  “  This  We  Have  Done  ’  ’  was  a  program 
put  out  by  the  OWI  dealing  with  the  war  bond  drive. 

Q.  “Satan’s  Henchmen”?  A.  “Satan’s  Henchmen,” 
if  my  memory  serves  me  right,  was  a  program  that  came 
right  along  as  a  follow-up  of  that  “Back  from  Hell”  which 
dealt  with  Bataan,  and  I  think  the  “Satan’s  Henchmen” 
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probably  covered  the  Japanese  atrocities  situation,  to  some 
extent. 

Q.  How  about  “Metropolitan  Auditions  of  the  Air”? 
Isn’t  that  sponsored?  A.  It  was ;  yes,  sir. 

Q.  Was  it  sponsored  when  you  broadcast  it?  A.  Yes, 
sir.  We  carried  it  both  as  a  sustaining  and  as  a  spon¬ 
sored  program. 

Q.  I  thought  you  said  on  direct  examination  that  all  of 
the  programs  were  sustaining.  A.  I  said  perhaps  with 
the  exception  of  one  or  two,  I  believe,  sir. 

Q.  Can  you  point  out  any  others  that  are  commercial? 
A.  To  my  knowledge,  this  is  the  only  one,  Mr.  Welch. 

Q.  What  is  the  nature  of  this  “Metropolitan  Auditions 
of  the  Air”?  How  would  you  describe  it?  A.  Well,  I 
would  describe  it  as  just  what  the  name  amplies. 
1166  It  is  auditions  for  a  possible  chance  to  be  assigned 
or  given  a  place  with  the  Metropolitan  Opera  Com¬ 
pany. 

Q.  Do  you  consider  that  a  public  service  program?  A. 
I  do ;  yes,  sir. 

Q.  You  don’t  think  it  is  entertainment?  A.  Well,  I 
think  a  lot  of  public  service  programs  are  entertainment. 

Q.  Well,  you  don’t  consider  it  strictly  entertainment? 
A.  No,  I  don’t. 

Q.  You  believe  it  has  some  public  service  features  to  it? 
A.  I  think  very  definitely ;  yes,  sir. 

Q.  Are  there  some  other  programs  here  of  a  similar 
nature  that  you  consider  have  public-service  angles,  but 
which  might  be  classified  as  entertainment  in  another 
break-down?  A.  Yes,  I  do.  Here  is  one  on  the  second 
page  of  January  which  somebody  else — or  rather,  the  third 
page  of  January — might  put  in  an  entirely  different  classi¬ 
fication,  and  that  is  the  “All  America  Jazz  Concert” 

Q.  Are  there  very  many  of  those  throughout  this  exhibit? 
A.  No,  sir,  I  don ’t  believe  there  are. 

Q.  You  think  that  is  the  exception  rather  than  the  rule? 
A.  That  is  right ;  yes,  sir,  definitely  so. 
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Q.  How  about  this  “Mystery  Chef”?  What  is  the  na¬ 
ture  of  that  program?  A.  That  was  a  daily  pro- 

1167  gram  telling  you,  more  than  anything  else,  how  to 
live  and  how  to  eat  properly. 

Q.  That  is  a  public-service  program?  A.  Well,  I  see  no 
reason  why  it  should  not  be. 

Q.  “Fairyland  Theatre”?  A.  “Fairyland  Theatre”  is 
a  children’s  program. 

Q.  Public  service?  A.  Yes,  sir. 

Q.  Not  entertainment?  A.  Well,  it  is  both.  I  feel,  Mr. 
Welch,  that  it  is  a  very  thin  line  between  public  service  and 
entertainment,  and  public  service  and  civic,  for  that  matter. 
There  are  a  lot  of  civic  programs  that  have  an  entertain¬ 
ment  value. 

Q.  Public  service  and  educational,  like  the  “Coast  to 
Coast  Bus”?  A.  I  feel  that  is  definitely  a  public-service 
program.  I  feel  anything  that  may  influence  the  every¬ 
day-living  habits  of  an  individual  or  a  group,  even  though 
it  may  be  entertainment,  is  of  public  service  value.  I 
wouldn’t  consider  the  “Mystery  Chef”  entertainment;  he 
is  far  from  entertaining,  from  my  standpoint,  but  I  would 
consider  it  as  a  public-service  program. 

Q.  It  is  on  the  understanding  you  have  just  given  that 
you  have  classified  these  programs  in  Exhibit  9-A  as  pub¬ 
lic  service ;  is  that  right  ?  A.  That  is  right. 

Q.  How  about  the  “Blue  Playhouse”?  What  is 

1168  that?  A.  That  is  also  a  children’s  program. 

Q.  “Something  for  the  Girls”?  A.  That  is  a 
program  that  was  put  out  by  the  War  Department  for  en¬ 
listment  in  the  Wacs. 

Q.  The  “Tell  a  Tale  Time”?  A.  “Tell  a  Tale  Time” 

i  v 

was  a  program  which  the  Junior  League  ran  dealing  with 
children,  a  children’s  program. 

Q.  What  was  the  nature  of  it?  How  much  did  it  deal 
with  children’s  programs,  and  how  much  did  it  deal  with 
entertaining  the  children,  or  the  kiddies?  A.  Basically  it 
dealt  with  the  entertainment  of  the  children,  because  it  was 
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set  up  for  that  purpose.  It  was  a  dramatization  of  nursery- 
rhymes  or  nursery  stories,  in  some  instances ;  and  in  others, 
it  was  the  history  of  music  and  composers,  good  music. 

This  particular  endeavor  to  the  Junior  League  was  one 
of  their  projects  for  that  year  to  attempt  to  encourage 
children ’s  more  active  participation  in  the  listening  to  good 
music  and  proper  stories,  with  a  background  of  the  whole 
thing,  the  “Louisville  Philharmonic  Orchestra,”  and  en¬ 
couraged  their  attendance  at  the  children’s  matinees  of  the 
Philharmonic. 

This  program  was  set  up,  basically,  for  that  purpose.  It 
would  take  one  of  Chopin’s  works  and  tell  you  the  history 
of  it,  and  the  background,  and  so  forth. 

Q.  You  classified  all  children’s  programs  as  pub- 

1169  lie  service?  A.  The  majority  of  them. 

Q.  Can  you  think  of  one  that  you  didn’t?  A.  Chil¬ 
dren’s  programs  in  what  age  range? 

Q.  I  will  take  your  figures.  A.  Well,  I  think  all  of  them 
up  to,  say  the  age  of  13, 1  have  put  in  public  service.  Above 
that  I  have  put  them,  maybe,  in  some  other  category. 

Q.  What  is  the  “Circus  Stories”?  A.  That  was  a  pro¬ 
gram  that  was  set  up  primarily  for  the  interests  of  the 
children. 

Q.  That  is  much  the  same  as  the  other  we  have  been 
discussing?  A.  Yes. 

Q.  It  comes  in  the  1  to  13  group?  A.  I  think  that  one 
would  have  interested  you  a  lot  of  the  time.  The  purpose 
of  that  program,  Mr.  Welch,  was  this  man  who  was  the 
Major-Domo  of  the  Circus  Ring.  They  headquartered  in 
Louisville  and  he  told  stories  of  what  happened  to  him  dur¬ 
ing  their  summer  tours. 

Then  he  had  a  new  elephant  and  they  wanted  to  name 
the  new  elephant  and  the  first  20  boys  that  sent  names  in 
to  name  the  elephant  would  get  box  seats  for  the  opening 
performance,  and  that  sort  of  thing. 

Q.  You  have  already  covered  this  “All  America 

1170  Jazz  Concert.”  That  is  public  service,  isn’t  it?  A. 

We  had,  on  that  particular  program,  a  request  from 
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one  of  the  Army  hospitals  there  in  Louisville,  asking  us  if 
we  would  run  a  wire  out  there,  that  every  musician  they 
had  on  the  place  wanted  to  hear  that  show,  and  they  were 
going  to  pipe  it  through  their  own  public  address  system. 

We  ran  a  direct  line  out  to  the  hospital  for  that  purpose. 

Q.  Every  kind  you  ran  a  direct  line  to  any  institution  of 
similar  nature,  did  you  call  it  public  service  regardless  of 
the  type  of  program?  A.  Well,  in  this  instance  I  did. 
Just  offhand  I  cannot  think  of  another  instance  where  we 
might  have  done  it,  Mr.  Welch. 

We  had  a  line  and  have  had  for  the  past  2  or  3  years, 
because  of  our  present  power,  to  Nichols  General  Hospital, 
for  instance,  which  is  unable  to  get  our  station  and  some¬ 
time  because  of  the  distance. 

They  made  a  request  to  ask  us  if  we  could  see  our  way 
clear  to  run  a  line  into  the  hospital  where  they,  in  turn, 
would  pick  the  programs  that  the  boys  might  want  to  hear, 
and  pipe  it  through  their  step-up.  That  line  has  been  in 
there  now  for  perhaps  21/4  years,  and  still  is,  although  the 
hospital  has  now  been  changed;  it  is  no  longer  a  general 
hospital,  but  they  are  still  taking  care  of  returning  men. 

Q.  What  is  the  “Humbard  Family”  program?  A.  That 
was  a  program,  dealing,  I  would  say  basically  with  religion. 

It  was  just  old-time  songs  and  many  religious 
1171  hymns,  and  that  sort  of  thing.  It  was  probably  SO¬ 
SO. 

Q.  About  50  per  cent  religious  and  50  per  cent  entertain¬ 
ment,  but  100  per  cent  public  service?  A.  That  is  right. 

Q.  Was  this  CIO  program  sponsored?  A.  No,  sir;  that 
was  a  network  program. 

Q.  Let  us  take  your  religious  program  exhibit  now,  that 
is,  9-B.  Could  you  just  take  one  month  in  that — take  Jan¬ 
uary,  and  run  down  that  and  tell  us  the  duration  of  those 
programs,  or  tell  us  generally  whether  they  ran  15  minutes 
of  a  half  hour?  A.  It  would  probably  be  simpler  if  we  did 
it  one  by  one. 

“The  Church  of  God”  is  a  quarter-hour. 

The  “Church  of  Christ”  is  a  quarter-hour. 
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“Rev.  Paul  Maurice  Davis”  is  a  quarter-hour. 
“Southernaires”  is  a  half-hour. 

“Voice  of  the  South”  is  a  quarter-hour. 

“Hour  of  Faith,”  a  half-hour. 

“Palestine  Speaks,”  a  quarter-hour. 

“Chaplain  Jim,”  a  half-hour. 

“National  Vespers,”  a  half-hour. 

“Sunday  School  Lesson,”  15  minutes. 

“Greenfield  Chapel,”  a  quarter-hour. 

“Songs  of  Faith,”  a  quarter-hour. 

“Geneva  Cooper,”  a  quarter-hour. 

“Salvation  Army,”  a  quarter-hour. 

1172  “Golden  Gospel  Hour,  a  half-hour. 

“Rev.  Jackie  Burriss”  was  a  half-hour. 

Q.  In  this  case  we  have  a  majority  leaning  toward  the 
quarter-hour  rather  than  the  half.  Is  that  right?  A.  That 
is  right. 

Q.  Would  you  take  those  programs  now  in  January  and 
tell  we  what  faith  or  religion  the  individual  or  the  church 
here  presented  represents?  A.  Well,  to  the  best  of  my 
knowledge  the  “Church  of  God”  is  the  name  of  the  faith. 
The  same  is  true  as  to  the  “Church  of  Christ.” 

The  “Rev.  Paul  Maurice  Davis”  was  an  Evangelist. 
“Southernaires” — that  program  doesn’t  lead  to  any 
faith  particularly. 

The  “Voice  of  the  South”  is  the  same  way. 

“The  Hour  of  Faith”  is  Catholic. 

Q.  What  are  they,  spirituals?  A.  Yes,  spirituals  and 
hymns.  Naturally  that  program  leans  a  little  toward  the 
Negro  race,  not  particularly  to  any  one  religious  category. 
The  “Hour  of  Faith”  was  a  Catholic  program. 
“Palestine  Speaks”  was  a  Jewish  program. 

“Chaplain  Jim”  was  no  particular  faith,  and  the  same 
is  true  of  “National  Vespers.”  The  same  is  true  of  the 
“Sunday  School  Lesson,”  the  “Greenfield  Chapel,” 

1173  “Songs  of  Faith,”  “Geneva  Cooper,”  the  “Salva¬ 
tion  Army,”  the  “Golden  Gospel  Hour,”  and  “Rev. 

Jackie  Burriss”  was  also  an  Evangelist. 
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Q.  What  protestant  religions  had  a  religious  program 
during  January  of  1944  and  1945?  A.  What  protestant 
faith? 

Q.  Yes,  Episcopalians,  Baptists,  Lutherans,  or  any 
group  you  want  to  take.  A.  Specifically,  none  of  them. 

Q.  Would  you  say  this  month  is  typical  ?  Can  we  dis¬ 
cuss  this  month  without  taking  up  the  whole  exhibit?  A. 
I  think  so ;  yes,  sir. 

Q.  The  majority  of  programs  of  a  religious  nature  seems 
to  be  directed  toward  no  faith  in  particular  there.  They 
are  either  spirituals  or  good  moral  lessons,  or  something 
like  that;  is  that  right?  A.  Yes,  that  is  true,  sir. 

Q.  Do  you  offer  any  religious  tune  to  any  organized 
protestant  religions  in  the  area?  A.  We  had,  Mr.  Welch, 
the  Louisville  Council  of  Churches  on  the  air,  as  I  men¬ 
tioned  this  morning,  until  such  time  as  they  notified  us  that 
they  were  unable  to  get  the  ministers  of  the  various 
churches  in  the  City  to  take  the  times  that  were  assigned. 

In  other  words,  on  Monday  it  might  have  been  one  of 
the  Baptist  churches,  and  on  Tuesday  it  was  something 
else,  and  on  Wednesday  it  was  something  else,  and  so  on 
down  the  line. 

1174  Until  they  notified  us  that  the  ministers  were  too 
busy  or  something,  and  they  couldn’t  get  them  to 
keep  the  appointments  and  fill  the  periods. 

Q.  Are  there  any  other  stations  in  Louisville?  A.  Yes, 
sir ;  three  others. 

Q.  Do  you  know  whether  the  other  three  stations  carry 
regular  religious  broadcasts  of  any  of  the  protestant  re¬ 
ligions  in  Louisville,  the  larger  denominations  represented 
by  the  larger  groups  of  people  in  the  area?  A.  I  don’t 
know  one  way  or  the  other ;  no,  sir. 

Q.  At  any  rate,  you  don’t  present  such  a  program?  A. 
No,  sir.  That  is,  the  closest  thing  we  come  to  that,  Mr. 
Welch,  is  in  the  “Sunday  School  Lesson”  and  the  time  is 
assigned  to  the  Kentucky  Sunday  School  Association  which 
is  very  similar  to  the  Council  of  Churches,  and  that  period 
is  assigned  to  various  ministers  on  different  occasions. 
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Now,  they  are  having  the  same  difficulty,  although  they 
seem  to  be  in  a  somewhat  better  position  to  fill  the  time 
than  the  Council  of  Churches  were. 

Q.  Have  you  offered  the  facilities  of  your  station  to  any 
of  the  leading  protestant  religions  in  Louisville?  A.  Yes, 
we  have. 

Q.  Since  the  termination  of  the  program  by  the  Council 
of  Churches?  A.  We  have. 

1175  Q.  And  they  still  don’t  care  to  take  time  on  the 
station;  is  that  right?  A.  Frankly,  off  the  record, 

they  are  too  busy  with  their  regular  assignments  and  can¬ 
not  take  on  additional  assignments. 

Q.  That  is  on  the  record. 

How  frequently  throughout  the  year  is  the  “Hour  of 
Faith  ’  ’  program  presented  ?  A.  Once  a  week. 

Q.  Once  a  week  throughout  the  year?  A.  Yes. 

Q.  How  about  the  program  entitled  ‘‘Palestine  Speaks”? 
A.  That  program  is  no  longer  on  the  station.  I  would 
say  that  was  a  26- week  service. 

Q.  Do  you  presently  have  any  program  that  you  offered 
to  the  Jewish  religion  in  Louisville?  A.  No,  sir. 

Q.  None  at  all?  A.  No,  sir. 

Q.  Have  you  offered  the  facilities  of  the  station  to  any 
of  the  Jewish  churches  in  this  area?  A.  On  occasions, 
yes,  sir. 

Q.  What  do  you  mean  “on  occasions”?  A.  Well,  we 
have  made  the  same  inquiries  of  them  as  we  did  of  the 
local  Council  of  Churches  and  the  Kentucky  Sunday  School 
Association.  We  got  the  usual  stock  answers — “We 

1176  appreciate  your  offer,  and  we  will  be  glad  to  utilize 
the  time,  but.” 

Q.  Have  you  made  it  clear  to  the  Jewish  religions  in  the 
area  that  the  facilities  of  your  station  are  available  if  they 
wish  to  avail  themselves  of  the  time?  A.  I  have,  sir,  and 
have  got  two  or  three  very  close  Jewish  friends  in  Louis¬ 
ville  who  know  that  at  all  times. 

•  ••••••••• 
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Mr.  Welch:  Mr.  Examiner,  this  morning  there  was  some 
discussion  with  respect  to  a  letter  which  the  Commission 
addressed  to  this  officer  and  its  reply  dealing  with  the  per¬ 
centages  given  in  its  original  application  and  the  renewal 
application  with  respect  to  the  commercial  and  sustaining 
break-down. 

In  order  to  clarify  that  testimony,  and  also  to  explain, 
in  part,  the  letter,  I  would  like  to  incorporate  by  reference 
the  two  figures,  that  is,  the  figures  for  commercial  and 
sustaining  time  as  shown  in  the  original  application  which 
is  referred  to  in  the  Commission’s  letter,  and  also  the  fig¬ 
ures  for  commercial  and  sustaining  time  as  shown  in  the 
renewal  application  with  which  the  letter  dealt.  The  figures 
may  not  be  in  the  letter. 

The  Presiding  Officer :  Is  there  any  objection  to  that,  Mr. 
Young? 

Mr.  Young:  Also  I  would  like  to  ask  that  the  station’s 
reply  to  the  Commission’s  letter  be  included. 

1177  Mr.  Baker :  I  asked  that. 

Mr.  Welch:  I  understand  that  was  already  in. 

Mr.  Young:  And  that  the  record  show  that  the  Commis¬ 
sion  subsequently  granted  the  renewal  application. 

The  Presiding  Officer :  That  will  be  done. 

•  ••••••••• 

By  Mr.  Welch: 

Q.  I  wish  you  would  take  now,  Mr.  McTigue,  Mid- 
America’s  Exhibit  No.  42,  which  is  your  program  schedule 
for  the  period  March  1  to  March  31,  1946.  Let  us  take 
Monday.  Point  out  the  public  service  broadcasts  on  Mon¬ 
day  as  shown  in  this  schedule — or  if  you  don’t  like  Mon¬ 
day,  pick  another  day,  as  long  as  we  decide  on  one  day, 
and  we  will  go  through  that  day  for  the  record.  A.  Yes, 
sir. 

Mr.  Welch,  the  only  two  programs  that  I  see  that  I  would 
place  in  that  category  are  “Lady  Lookout”  11:30  to 

11:45 - 

1178  Q.  That  is  a.  m.,  isn’t  it?  A.  A.  m.,  yes,  sir. 
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Q.  And  what  is  the  nature  of  that  program?  A. 
That  is  a  homemaker’s  program  dealing  with  foods,  fash¬ 
ions,  home  items,  and  how  to  raise  children — the  usual  ma¬ 
terial. 

Q.  Wtih  commercial  spots  throughout  the  program?  A. 
Some  days,  yes ;  some  days,  no. 

Q.  On  the  days  “yes”  how  many  would  there  be?  A. 
Three  spots  to  the  program  on  the  days  it  is  commercial. 

Q.  Three  spots  during  the  15-minute  program?  A.  Yes. 

Q.  Is  a  portion  of  it  music?  A.  No  music,  no,  sir. 

Q.  No  music  at  all?  A.  No. 

Q.  Who  conducts  the  program?  A.  Mrs.  Louise  Weiller. 

Q.  She  gives  tips  on  household  activities,  and  every  so 
often  the  spot  is  thrown  in?  A.  Yes. 

Q.  Did  you  say  there  were  two  public  service  programs 
on  Monday?  You  pointed  to  one,  “Lady  Lookout.” 
1179  Wasn’t  there  another  one?  A.  Another  one  I  would 
put  in  that  classification,  sir,  would  be  the  “Classi¬ 
fied  Column,”  2:30  to  2:40. 

Q.  What  is  that?  A.  That  is  a  program  dealing  with 
items  which  are  unavailable.  It  is  along  the  lines  of  a 
swap  shop  idea.  Anyone  having  an  item  that  they  would 
like  to  dispose  of,  either  give  it  awny  or  swap — and  we 
won’t  take  anything  on  it  that  they  are  asking  over  a  $5 
value  for — but  if  you  have  a  baby  buggy  you  would  like  to 
dispose  of,  or  a  wash  tub,  or  whatever  it  may  be,  they  can 
call  this  program  and  that  information  is  used  on  the  pro¬ 
gram  itself.  Then,  from  a  listener’s  standpoint,  if  I  am 
interested  in  that  item,  I  can  call  and  we  give  the  name 
and  address  of  the  person  that  has  the  item,  and  the  tele¬ 
phone  number. 

Q.  I  see  that  is  designated  “local  commercial.”  Who 
sponsors  that  program?  A.  Bensigner’s  Outfitting  Store. 
It  is  a  men’s  furnishing  store. 

Q.  Pretty  much  the  swap  is  arranged  for  Bensinger,  or 
does  he  just  sponsor  the  program?  A.  He  just  sponsors 
the  program.  It  has  nothing  to  do  with  his  merchandise 
at  alL 
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Q.  Now,  take  the  same  day.  Would  you  point  out  the 
educational  programs  in  that  day?  Monday  would  be 

1180  about  as  typical  as  any  day,  wouldn’t  it?  A.  I  think 
so,  yes,  with  perhaps  the  exception  of  Thursday 

where  I  may  incorporate  “Town  Meeting  of  the  Air”  in 
the  educational  category. 

Q.  But  for  an  average  day  Monday  will  do,  won’t  it?  A. 
I  think  so,  yes. 

Q.  Now,  let’s  take  the  educational  programs  on  Monday. 
A.  The  one  program  that  I  see,  first  of  all,  that  I  feel 
could  be  classified  both  as  a  public  service  and  an  educa¬ 
tional  program,  is  the  “Radio  Women’s  Club  of  the  Air,” 
which  you  will  see  from  3:45  to  4:00  in  the  afternoon. 

Q.  What  is  the  nature  of  that  program?  A.  That  is 
a  program  that  is  just  what  it  is,  a  radio  women’s  club  of 
the  air,  in  which  all  subjects  are  covered.  It  is  an  inter¬ 
view  program.  It  is  an  all-talk  program.  There  is  no 
music  attached  to  it.  Today  this  woman  may  interview  a 
member  of  “Alcohol  Anonymous.”  The  entire  program 
may  be  devoted  to  that  subject.  Tomorrow  it  may  be  de¬ 
voted  to  gardening,  flowers,  and  the  next  day  it  may  be 
devoted  to  some  phase  of  Red  Cross  work,  and  the  next  day 
painting  and  landscaping,  and  that  sort  of  material. 

Q.  Your  civic  and  fraternal  programs  are  classified  as 
public  service?  A.  In  most  instances,  if  I  were  making  the 
classification,  I  would  be  inclined  to  put  most  of  them  in 
the  same  category ;  yes,  sir. 

1181  Q.  Are  there  any  civic  and  fraternal  programs 
listed  on  Monday  which  you  would  not  include  in 

“public  service”?  A.  No,  sir. 

Q.  Are  there  any  agricultural  programs  shown  on  Mon¬ 
day?  A.  No,  sir.  The  only  other  program  that  I  was 
going  to  refer  to  on  Monday  as  an  educational  program 
would  be  “Congress  on  the  Air.”  That  is  at  9:00  o’clock 
Monday  night. 

Q.  “Congress  on  the  Air”?  A.  Yes,  sir. 

Q.  What  is  the  nature  of  that?  A.  That  is  a  transcribed, 
round-robin  program  of  three  or  perhaps  four  Congress- 
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men,  and  an  off-the-record  discussion  of  some  vital  issue 
or  topic  of  the  day. 

Q.  Is  there  any  other  program  on  Monday  which  is  not 
entertainment  or  news?  A.  I  don’t  believe  so;  no,  sir. 

Q.  Now,  let  us  take  your  Exhibit  9-C,  your  educational 
programs.  It  is  not  so  defined  on  this  exhibit,  but  I  take 
it  it  is  the  same  as  9-B,  that  is,  for  1944  and  1945.  Is  that 
correct?  A.  Yes,  it  is,  sir. 

Q.  While  we  are  at  it,  the  same  is  true  for  9-D,  which 
is  not  defined  as  such,  but  is  broken  down  in  months,  which 
covers  1944  and  ’45.  Is  that  correct?  A.  Yes,  sir. 
1182  Q.  Could  you  give  us  the  length  of  the  programs, 
taking  the  first  month,  January,  educational  pro¬ 
grams,  so  we  can  get  an  idea  as  to  approximately  how  long 
you  broadcast  educational  programs?  Could  you  give  a 
general  answer,  or  would  you  prefer  to  break  it  down?  A. 
I  would  prefer  to  go  down  the  list. 

“Growing  in  Safety”  is  a  half-hour. 

“Margaret  Procter”  is  a  quarter-hour. 

“Safety  Center”  is  a  quarter-hour. 

“Let’s  Learn  Spanish”  is  a  quarter-hour. 

“Wake  Up  America”  is  a  half-hour. 

The  “National  4-H  Club”  is  a  special  half-hour  program. 

“Living  Should  Be  Fun”  is  a  daily  quarter-hour  pro¬ 
gram. 

The  “National  Farm  and  Home  Hour”  was  a  daily  half- 
hour. 

“America’s  Town  Meeting  of  the  Air”  was  a  weekly 
hour  program. 

“Where  Do  We  Stand”  was  a  weekly  half-hour  program. 

The  “Ivory  Tower  Stories”  was  a  weekly  quarter-hour 
program. 

The  “Trans- Atlantic  Quiz”  was  a  weekly  half-hour. 

Q.  Would  you  say  that  the  month  of  January  would  be 
typical  as  far  as  educational  programs  are  concerned  for 
the  last  two  years?  A.  Yes,  sir. 

Q.  What  is  the  program  entitled  “Margaret  Procter”? 
A.  That  was  a  series  on  conditions  in  China.  Mar- 
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1183  garet  Procter — her  official  name  was  Margaret  Proc¬ 
ter  Smith — spent  many  years  of  her  life  traveling 

in  the  interior  of  China. 

Q.  How  about  “Wake  Up  America”?  A.  “Wake  Up 
America”  is  very  similar  to  “America’s  To-wn  Meeting  of 
the  Air.”  It  is  a  topic  forum  discussion. 

Q.  “Living  Should  Be  Fun”?  A.  That  is  a  daily  quar¬ 
ter-hour  dealing  with  how  to  live  to  get  the  most  out  of 
life. 

Q.  About  the  same  as  the  title  implies?  A.  Yes,  sir. 

Q.  Will  you  turn  to  9-D,  please,  your  civic  programs. 
Are  these  programs  included  in  Exhibit  9- A,  your  public 
service  programs?  A.  I  believe  you  will  find  some  of  these 
listed  under  “Public  Service  Programs”;  yes,  sir. 

Q.  Can  you  point  out  any  here  that  are  not  listed  in  pub¬ 
lic  service  programs,  Exhibit  9- A?  Let  us  take  January. 
That  would  be  typical,  would  it?  A.  I  think  so,  yes.  I 
don’t  see  the  “American  Legion  Auxiliary”  listed  in  Jan¬ 
uary  on  the  public  service  programs,  which  is  a  civic  pro¬ 
gram,  or  the  “Fincastle  Chapter,  D.  A.  R.,”  the  “Jackson 
Day  Dinner”  is  listed  in  both  categories,  but  I  am  inclined 
to  believe  that  one  of  those  was  a  network  program  and  one 
was  a  local  program. 

1184  Q.  What  makes  one  civic  and  the  other  public 
service.?  A.  As  I  mentioned  a  moment  ago,  sir, 

there  is  such  a  thin  line.  I  feel  that  that  category  could  al¬ 
most  be  put  in  one.  I  think  your  civic  and  public  service 
programs  could  be  classified  as  one  category  instead  of 
breaking  them  down.  As  an  example,  if  I  may  use  one,  Mr. 
Welch,  my  interpretation  of  civic  programs,  was  when 
Louisville  went  through  its  second  worst  flood  in  history 
in  1944.  The  facilities  of  our  station,  along  with  those  of 
the  others  in  Louisville,  were  placed  at  the  disposal  of  the 
Mayor’s  office,  and  special  lines  and  microphones  were  set 
up  in  his  office.  In  the  early  stages  of  the  flood  he  was  on 
the  air  an  average  of  five  times  a  day  keeping  the  people 
posted  as  to  the  conditions  and  how  much  the  river  had 
risen  since  the  last  report,  and  the  like.  He  naturally  had 
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all  that  information  coming  into  his  office.  To  me,  that  is 
my  idea  of  a  purely  civic  endeavor.  At  the  same  time,  I 
feel  it  could  be  classified  as  a  public  service  effort. 

Q.  All  the  rest  of  these  programs  are  in  Exhibit  9- A, 
aren ’t  they  ?  A.  I  think  they  are,  yes,  sir. 

Q.  And  the  vast  majority  of  9-D  is  included  in  9- A,  just 
broken  down  by  another  name  for  the  most  part?  A.  I 
think  you  would  find  that  is  true,  yes. 

Q.  Do  you  have  any  sports  broadcasts  now  on  the 

1185  station?  A.  Yes,  sir;  we  have  a  nightly  sportscast 
at  10:00  o’clock,  Monday  through  Friday. 

Q.  10 :00  until  when  ?  A.  10 :00  until  10 :15. 

Q.  That  is  a  sportscast,  is  it?  A.  That  is  right. 

Q.  Local?  A.  Yes,  sir. 

Q.  What  sports  does  it  cover — local  sports  or  national 
leagues,  or  what?  A.  It  covers  the  whole  works;  it  runs 
the  gamut.  In  addition,  we  carry  the  usual  amount  of  ac¬ 
tual  sports  broadcasting,  and,  as  I  am  sure  you  will  realize, 
you  run  into  occasions  where,  through  an  exclusive  ar¬ 
rangement,  you  are  unable  to  get  into  some  fields  that  you 
might  like  to  get  into.  We  covered  the  Kentucky  High 
School  Basketball  Tournament  which  was  recently  played 
in  Louisville,  and  the  Southeastern  Conference  Tourna- 
ment,  pretty  thoroughly  on  an  actual  play-by-play  basis. 

Q.  Do  you  have  any  other  sports  program  other  than 
that  15-minute  program  that  is  presented  nightly?  A. 
That  is  right,  Monday  through  Friday  at  10:00  o’clock  and 
Saturday  at  10 :30. 

Q.  You  are  familiar  with  the  programs  presented 

1186  by  the  other  local  stations?  A.  Generally,  yes;  not 
specifically. 

Q.  Are  you  sufficiently  familiar  with  them  to  be  able  to 
tell  us  about  the  other  local  stations’  present  local  news? 

Q.  How  frequently  do  you  have  newscasts  throughout  the 
day?  A.  Well,  you  have  how  many  5  and  how  many  15? 
A.  We  have  two  15-minutes  newscasts  a  day  and  one  10- 
minute  newscast  a  day  and  one  5-minute  newscast  a  day. 

Q.  That  is  45  minutes  of  news  a  day?  A.  Yes,  sir;  that 


162 

i 

is  in  addition  to  other  newscasts  or  other  news  that  we 
carry  through  the  network. 

Q.  That  is  just  your  local  newscasts;  is  that  it?  A.  That 
is  right,  yes. 

Q.  You  carry  the  network  news,  which  covers  the 
1187  national  and  international  news?  A.  That  is  right, 
yes. 

Q.  What  portion  would  you  say  of  your  local  newscasts 
covers  the  local  news?  A.  I  would  say,  in  15  minutes, 
probably,  21/*  to  2  minutes 

•  *•*•••••• 

1189  The  Presiding  Officer:  Now,  Mr.  McTigue,  with 
regard  to  Exhibit  8-B,  I  notice  the  hours  6:00  to 

11  :Q0,  that  is  the  6 :00  to  11 :00  segment  there.  What  does 
the  “19’ 7  represent  there?  I  don’t  quite  understand  that. 
Is  that  19  percent  of  the  entire  time  involved  in  the  three 
segments,  or  in  that  single  segment,  on  Exhibit  8-B? 

The  Witness :  I  am  afraid,  sir,  that  is  in  error.  Oh,  that, 
if  I  am  not  mistaken,  represents  19  hours  of  network  com¬ 
mercial  between  6:00  and  11:00  p.m.  for  this  composite 
week. 

The  Presiding  Officer:  Now,  I  notice  there  is  very  little 
time  devoted  to  live  sustaining  during  the  hours  6 :00  p.m. 
to  11 :00  p.m.  on  that  exhibit.  I  notice  0.45  hours,  I  think, 
devoted  to  live  sustaining  programs.  Will  that  con- 

1190  tinue  to  be  the  policy  of  the  station? 

The  Witness:  I  have  had  no  instruction  on  it;  no 
sir.  That,  Your  Honor,  represents  a  very  concerted  and 
conscientious  effort  to  present  live  talent  programs  at  all 
times  in  the  daytime  and  the  evening. 

The  Presiding  Office:  What  I  have  had  in  mind,  Mr. 
McTigue,  as  to  these  public  service  needs  that  have  been 
testified  to  here,  is  that  in  this  composite  week  shown  in 
Exhibit  8-C,  0.45  of  the  time  from  6:00  to  11:00  seems  to 
have  been  devoted  to  that  sort  of  thing.  I  am  just  won¬ 
dering  if  that  is  going  to  continue  to  be  the  policy. 

The  Witness :  I  have  every  hope,  sir,  that  it  will  go  much 
higher  than  that. 
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The  Presiding  Officer:  I  am  not  suggesting  that;  I  am 
simply  trying  to  determine  the  situation. 

The  Witness:  I  am  quite  sure  we  will  retain  that,  and 
I  have  every  indication  and  every  hope  that  it  will  be  above 
that. 

The  Presiding  Officer:  Is  there  anything  further  of  this 
witness? 

Further  Cross-Examination 
By  Mr.  Baker : 

1191  Q.  Where  did  you  get  your  local  news?  Associ¬ 
ated  Press. 

1192  Q.  Local  news?  A.  Associated  Press,  yes,  sir. 

Q.  From  the  Associated  Press?  A.  Yes,  sir. 

Q.  You  consider  that  serving  the  local  news  of  Louis¬ 
ville?  A.  Yes,  indeed;  I  certainly  do. 

Q.  Do  you  have  any  news  reporters  on  the  station?  A. 
Not  as  news  reporters ;  no,  sir. 

Q.  What  is  your  policy,  or  the  policy  of  the  board,  if  you 
know,  with  respect  to  controversial  issues?  A.  If  the  sub¬ 
ject  is  of  sufficient  interest  to  the  majority  of  the  people 
that  we  serve,  our  facilities  are  available  on  as  fair  and  as 
equitable  a  basis  as  we  can  offer  them. 

Q.  In  other  words,  you  would  only  carry  such  a  program 
if  you  felt  it  was  of  sufficient  interest  to  the  majority  of  the 
listeners?  A.  Not  necessarily.  It  would  depend  a  great 
deal  on  what  the  issue  was. 

Q.  Suppose  it  was  an  issue  which  interested  only  a  part 
of  your  listeners?  A.  If  it  was  a  small  enough  minority, 
then  I  would  not  carry  it. 

•  *•••*•••• 

1196  Redirect  Examination 

By  Mr.  Young: 

•  ••••••••• 

1197  Q.  Mr.  Welch  asked  about  the  development  of  lo¬ 
cal  talent.  Do  you  have  any  plans  for  the  develop- 
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ment,  or  do  you  at  the  present  time  have  any  project  for 
the  development  of  local  talent?  A.  Well,  I  have  learned 
many  years  ago,  and  sadly,  that  the  best  plans  you  can  lay 
can  go  awry  before  morning.  We  have  one  such  program 
on  the  air  at  the  present  time  that  is  called  “Leaders  of 
Tomorrow.”  It  is  a  program  dealing  with  high  school 
boys.  A  boy  from  each  high  school,  or  different  high 
schools  each  week,  is  chosen  to  conduct  that  program. 

We  have  another  one  dealing  with  high  school  students, 
with  an  award  at  the  end  of  the  program  of  a  free  tuition  to 
the  University  of  Louisville,  but  I  wouldn’t  go  so  far  as  to 
say  that  program  will  be  on  the  air,  because  there  are  too 
many  things  that  could  happen  that  would  throw  our 
1198  plans  in  the  wastepaper  basket. 

Q.  Concerning  the  local  news  coverage,  you  men¬ 
tioned  that  you  had  Associated  Press  wire  service.  Does 
the  Associated  Press  cover  local  news  in  Louisville?  A. 
Yes,  they  do  what  I  feel  is  a  very  thorough  job  of  covering 
the  local  news.  They  have  their  news  bureau  in  Louis¬ 
ville.  They  have  on  an  average— I  feel  sure  I  am  correct 
in  this — four  times  a  day,  or  maybe  oftener,  where  they 
have  what  they  call  a  local  split  where  all  national  and  in¬ 
ternational  news  is  turned  aside,  and  all  local  news  and 
coverage  of  all  local  material  is  in  our  hands  the  same  as 
our  national  and  international  news. 


1199  Glenn  Snyder, 

a  witness  called  for  and  on  behalf  of  Kentucky  Broadcast¬ 
ing  Corporation,  having  been  first  duly  sworn,  was  exam¬ 
ined  and  testified  as  follows : 

Direct  Examination 

By  Mr.  Baker : 

Q.  Will  you  state  your  name  and  address  for  the  record! 
A.  Glenn  Snyder. 

Q.  And  where  do  you  reside?  A.  I  live  in  Evanston, 
Illinois,  1203  Hinman  Avenue. 
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Q.  What  is  your  business  address?  A.  I  am  general 
manager  of  Radio  Station  WLS,  Chicago. 

Q.  Where  were  you  born  ?  A.  I  was  born  in  Grant  City, 
Missouri. 

Q.  Are  you  a  citizen  of  the  United  States?  A.  I  am. 

1200  Q.  Do  you  have  any  interest — what  is  your  inter¬ 
est  in  the  Kentucky  Broadcasting  Corporation,  Inc.  ? 

A.  I  am  a  stockholder,  director,  and  owner  of  30  percent 
of  the  capital  stock. 

Q.  Do  you  have  any  interest  in  any  other  radio  broad¬ 
casting  station?  A.  I  am  a  director  and  a  stockholder  of 
the  Salt  River  Valley  Corporation,  licensee  of  KOY,  of 
Phoenix,  Arizona. 

I  am  an  officer,  a  stockholder,  and  a  member  of  the  board 
of  the  Tucson  Broadcasting  Corporation,  KTUC. 

Mr.  Welch:  Just  a  moment,  Mr.  Snyder.  You  can  save 
us  asking  a  question  on  each  of  these  if  you  indicate  your 
stock  interest  as  you  name  them. 

The  Witness:  It  is  23  percent  stock  interest  in  KTUC; 
8  percent  in  KOY. 

By  Mr.  Young: 

Q.  Do  you  have  any  other  business  interests?  A.  Yes, 
I  am  a  partner  in  a  firm  engaged  in  the  solicitation  of  ad¬ 
vertising,  Broadcast  Sales  Company. 

Q.  What  is  the  name  of  the  firm?  A.  Broadcast  Sales 
Company. 

Q.  Is  that  the  one  referred  to  in  Exhibit  1,  previously  in¬ 
troduced?  A.  It  is  referred  to  therein,  yes,  sir. 

•  *#•••*•*• 

1201  Cross-Examination 

By  Mr.  Baker : 

•  ••••••••• 

1211  Q.  Now,  just  how  much  time  do  you  devote  to 
WINN?  A.  I  go  down  there,  I  think,  on  the  aver¬ 
age  of  once  a  month,  and  that  trip  is  usually  a  week  end 
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or  not  to  exceed  two  or  three  days  at  a  time  normally.  I 
have  spent  a  week  there ;  I  have  spent  two  weeks  there. 

Q.  Have  you  ever  lived  in  Louisville  ?  A.  No. 

Q.  Do  you  ever  expect  to  move  to  Louisville?  A.  I  think 
I  would  like  to  live  there. 

Q.  But  you  have  no  present  intentions?  A.  No. 

Q.  Did  you  ever  attend  a  directors’  meeting  of  the  Ken¬ 
tucky  Broadcasting  Company?  A.  I  have  attended  nearly 
all  the  board  of  directors’  meetings  since  I  have  been  a 
stockholder. 

Q.  What  do  vou  mean  bv  “nearlv  all”?  A.  I  don’t  know 

*  *  v 

— I  have  attended  every  official  annual  meeting.  They 
may  have  had  several  meetings  in  the  interim  that  I  did 
not  attend. 

•  •***#**•• 

1214  Q.  How  much  time  did  Mrs.  Kendrick  devote  to 
this  station  before  her  husband’s  death?  A.  Before 
her  husband’s  death,  to  my  recollection,  she  devoted  very 
little  time  to  this  station. 

Q.  Where  does  she  live?  A.  She  lives  in  Louisville  now. 
Q.  Where  did  she  live  prior  to  that  ?  A.  She  lived  where 
her  husband  was,  and  immediately  prior  to  this  time  he  was 
living  at  the  home  he  had  bought  in  Nashville. 

Q.  When  did  she  move  to  Louisville?  A.  I  don’t  know 
whether  it  was  immediately  following  his  death  or  shortly 
thereafter  or  shortly  before. 

•  ••••••••• 

1215  The  Presiding  Officer:  Mr.  Snyder,  how  often  do 
you  attend  the  meetings  of  the  licensee  corporation? 
The  Witness:  I  attend  the  meetings  of  the  corporation? 
The  Presiding  Officer:  I  understood  you  to  say  you  at¬ 
tend  the  meetings  annually. 

The  Witness:  I  attend  the  annual  stockholders  and 
directors’  meeting.  I  go  down  there  to  visit  the  station 
at  least  once  a  month.  I  would  say  that  they  are  in  touch 
with  me  every  week  or  oftener. 
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The  Presiding  Officer:  Within  the  past  year,  how  many 
meetings  have  you  attended? 

1216  The  Witness:  I  can  answer  that  the  same  way,  I 
think — at  least  twelve  within  the  last  year. 

The  Presiding  Officer:  How  many  were  held,  do  you 
think? 

The  Witness:  I  don’t  know.  When  I  speak  about  meet¬ 
ings,  meeting  with  the  operators  of  the  station — usually, 
when  I  am  there,  I  might  add  that  Judge  Van  Winkle  or 
Mr.  Oldham  Clarke  come  over  to  the  office  and  we  sit  and 
discuss  matters  when  I  am  there.  Mr.  VanWinkle  will  not 
always,  but  nearly  always,  be  there. 

1515  Harry  McTigue 

was  recalled  as  a  witness  for  and  on  behalf  of  Kentucky 
Broadcasting  Corporation  and,  having  been  previously 
duly  sworn,  was  examined  and  testified  further  as  follows : 

Direct  Examination 

By  Mr.  Young : 

Q.  You  have  been  previously  sworn?  A.  Yes,  I  have. 
Q.  At  the  hearing  the  other  day  Commission  counsel  re¬ 
quested  Kentucky  Broadcasting  Corporation  to  mark  on 
Exhibit  8  which  programs  were  commercial  and  sustaining 
and  which  are  religious,  entertainment,  news,  agricultural, 
civic,  educational. 

Have  you  so  marked  those  two  exhibits?  A.  I  have,  sir. 

1517  The  Presiding  Officer:  The  exhibit  will  be  re¬ 
ceived. 

(Kentucky  Exhibit  8,  revised,  was  received  in  evidence.) 

(A  document  was  marked  as  Exhibit  8-C,  revised,  for 
identification.) 
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By  Mr.  Young: 

Q.  Bid  you  likewise  mark  Exhibit  S-C,  proposed  weekly 
schedule  of  Station  WINN  ?  A.  I  did,  sir. 

Q.  Bid  you  use  the  same  formula  in  marking  that  ex¬ 
hibit?  A.  I  did,  yes. 

•  ••••••••• 

1521  The  Presiding  Officer:  Exhibit  8-C  will  be  re¬ 
ceived. 

(Kentucky  Exhibit  8-C,  revised,  was  received  in  evi¬ 
dence.) 

By  Mr.  Young: 

Q.  Have  you  prepared  an  analysis  of  WINN  program 
logs  for  the  week  beginning  April  14,  showing  the  different 
classifications  of  programs?  A.  I  have,  sir. 

(A  document  was  marked  as  Kentucky  No.  12  for  identi¬ 
fication.) 

By  Mr.  Young: 

Q.  Is  the  document  marked  for  identification  as  Exhibit 
No.  12  the  analysis  prepared  by  you?  A.  It  is. 

Q.  How  did  you  go  about  making  that  analysis?  A. 
That  is  a  breakdown  of  Exhibit  No.  8,  revised. 

Q.  Then,  the  programs  marked  as  “E”,  “C”,  for  ex¬ 
ample,  on  Exhibit  8,  would  be  shown  on  this  analysis  under 

the  title  of  “Entertainment”?  A.  That  is  right,  yes,  sir. 

•  ••••••••• 

1522  The  Presiding  Officer:  Any  objection?  It  will  be 
received. 

(Kentucky  Exhibit  No.  12  was  received  in  evidence.) 

(A  document  was  marked  as  Kentucky  Exhibit  No.  13  for 
identification.) 

By  Mr.  Young: 

Q.  Bid  you  prepare  an  analysis  of  the  proposed  program 
schedule,  Exhibit  8-C?  A.  I  did,  sir. 


169 


Q.  Is  the  document  marked  for  identification  as  Exhibit 
No.  13  the  analysis  prepared  by  you?  A.  It  is. 

Q.  You  followed  the  same  procedure  in  preparing  this 
as  Exhibit  12  ?  A.  I  did,  sir. 

Mr.  Young:  Mr.  Examiner,  I  will  offer  it  in  evidence. 
The  Presiding  Officer :  Any  objection? 

(No  response.) 

It  will  be  received. 

•  ••••••••• 

1523  Cross  Examination 

By  Mr.  Welch: 

•  •••*••••• 

Q.  Do  you  consider  that  30-minute  program  once  a  week 
on  Saturday  at  11:30  that  that  has  been  sufficient 

1524  agricultural  coverage  of  the  area?  A.  Yes,  I  do. 

Q.  Don’t  you  think  there  is  any  necessity  for 
agricultural  programs  even  of  short  duration  in  the  morn¬ 
ing  or  noon,  for  example,  giving  weather  reports  or  market 
quotations?  A..  Well,  weather  reports  are  given  through¬ 
out  the  day,  but  we  just  don ’t  have  them  grouped  in  what 
we  consider  an  agricultural  program,  but  the  weather  con¬ 
ditions  and  road  conditions,  etc.,  are  given  during  the 
early  morning  hours.  We  don’t  have  it  set  as  an  agricul¬ 
tural  program. 

Q.  You  have  included  it  under  news?  A.  It  is  included 
in  this  Tick  Toe  Time  program. 

Q.  Tick  Toe  Parade?  A.  Yes,  sustaining  portion  of 
that  program  is  devoted  to  weather  reports,  road  condi¬ 
tions,  and  the  like. 

Q.  Have  you  presented  any  market  quotations  through¬ 
out  the  week?  A.  No,  sir. 

Q.  Is  that  included  in  the  Saturday  program?  A.  No. 
That  is  a  network  program,  American  Farmer.  That  is 
not  a  local  program. 

Q.  That  doesn’t  give  market  quotations,  either?  A. 
Yes,  it  gives  pretty  much  a  roundup  on  all  farm  news, 
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not  from  any  concentrated  area  but  the  general  outlook 
around  the  country. 

1536  Redirect  Examination 

By  Mr.  Young: 

•  *#**•*••• 

Q.  Mr.  Welch  has  asked  if  the  2.8  figure,  for  example, 
on  agriculture  represents  your  plans  in  that  respect. 

He  has  also  asked  you  whether  the  percentage  figures 
concerning  religious,  educaitonal,  civic,  substantially  rep¬ 
resents  your  plans  in  that  respect. 

I  would  like  to  ask  you  if  the  amounts  of  time  to  be  de¬ 
voted  to  that  type  of  program  is  limited  to  that  amount. 

-  A.  No,  the  amount  of  time  in  any  specific  category — 

1537  entertainment,  religious,  educational,  or  any  of  the 
others — that  amount  of  time  isn’t  limited. 

That  is  what  we  definitely  know  we  are  going  to  do.  As 
I  said,  radio  is  so  flexible,  it  is  hard  to  project  even  over  a 
week  in  advance.  We  are  going  to  attempt  to  meet  condi¬ 
tions  and  serve  the  area  to  the  best  of  our  ability  in  all 
categories,  agricultural  and  otherwise. 

Q.  Then,  those  percentages  represent  what  you  are  ac¬ 
tually  broadcasting  now,  and  if  the  occasion  should  arise 
or  there  should  be  a  need  for  additional  programs  of  those 
categories,  would  the  station  make  time  available?  A. 
They  certainly  will  find  a  place  on  our  daily  schedule,  yes, 
sir. 

•  ••••••••• 
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EXHIBITS. 

Mid-America  Exhibit  No.  1. 

1541  HISTORY  OF  MID-AMERICA  BROADCASTING 

CORPORATION 

On  February  15, 1940  Mid- America  Broadcasting  Corpo¬ 
ration  filed  an  application  to  establish  a  new  standard 
broadcast  station  in  Louisville,  Kentucky,  operating  on  the 
frequency  1080  kc,  using  5  kw  day,  1  kw  night,  unlimited 
time  and  operating  with  a  directional  antenna  day  and 
night. 

The  application  was  amended  on  November  27,  1940, 
December  27, 1940,  and  July  24, 1941. 

The  application  was  designated  for  hearing  on  March 
4,  1941.  In  the  notice  of  designation  were  issues  to  deter¬ 
mine  whether  there  would  be  interference  to  stations 
WIBC,  KRLD  and  WTIC. 

Station  KRLD  petitioned  to  intervene  and  this  petition 
was  granted  on  May  29, 1941.  On  July  3, 1941  WTIC  peti¬ 
tioned  to  intervene  but  withdrew  their  petition  on  July  18, 
1941. 

On  July  12, 1941  Mid- America  Broadcasting  Corporation 
filed  a  petition  for  leave  to  amend  and  to  remove  the  appli¬ 
cation  from  the  hearing  docket.  This  petition  was  granted 
on  July  17, 1941. 

The  application  of  Mid- America  was  redisignated  for 
hearing  on  September  16,  1941  to  determine,  among  other 
things,  the  extent  of  interference  that  would  result  from  the 
simultaneous  operation  of  the  proposed  station  and  sta¬ 
tions  WIBC,  WTIC  and  KRLD. 

On  October  18,  1941  Mid-America  filed  a  petition  for 
reconsideration  and  grant  of  its  application  without  a  hear¬ 
ing.  Attached  to  that  petition  was  an  affidavit,  dated  Octo¬ 
ber  18, 1941,  prepared  by  Dr.  Frank  Kear,  consulting  engi¬ 
neer  for  Mid- America. 

On  November  12, 1941  the  Commission  granted  the  appli¬ 
cation  of  Mid-America  without  a  hearing,  based  on  the 
additional  information  submitted  and  the  representations 
made  it  connection  therewith. 


172 


The  United  States  was  at  war  on  December  7, 1941. 
1542  Applications  requesting  extension  of  commence¬ 
ment  and  completion  dates  were  filed  by  Mid- 
America  on  January  14,  1942  and  on  June  12, 1942.  These 
applications  for  extensions  of  time  were,  at  the  request 
of  Mid- America,  dismissed  without  prejudice  on  Novem¬ 
ber  11  and  November  17,  1942.  At  the  request  of  Mid- 
America,  the  construction  permit  w*as  dismissed  without 
prejudice  on  November  17, 1942. 

As  the  Commission  know's,  all  new  construction  was 
frozen  from  1942  until  January  1944,  wrhen  certain  restric¬ 
tions  w*ere  lifted.  In  accordance  with  the  new*  policy  that 
existed  during  1944,  Mid-America,  on  November  16,  1944, 
filed  a  petition  to  reinstate  the  construction  permit  which 
had  previously  been  granted.  At  the  same  time  amend¬ 
ments  were  filed,  bringing  the  application  of  Mid- America 
up  to  date  as  of  that  time. 

On  January*  25,  1945  the  Commission  again  issued  a 
statement  of  policy  freezing  all  new*  construction.  Accord¬ 
ingly,  the  application  of  Mid- America  was  placed  in  the 
pending  files. 

In  August  1945  the  Commission  announced  that  restric¬ 
tions  on  new*  construction  w*ould  be  lifted  after  October 
8,  1945.  On  August  14,  1945,  Mid- America  filed  a  new 
petition  requesting  immediate  consideration  of  its  request 
to  reinstate  the  construction  permit.  This  request  was 
based  on  the  theory  that  Mid-America  Broadcasting  Cor¬ 
poration  w*as  not  in  the  same  position  as  other  applicants 
for  new  standard  broadcast  stations,  inasmuch  as  the  Com¬ 
mission  had,  in  November  1941,  found  Mid- America  Broad¬ 
casting  Corporation  to  be  legally,  technically,  financially, 
and  otherwise  qualified  to  construct  and  operate  a  radio 
station.  Attached  to  the  petition  of  August  14,  1945  were 
further  amendments  bringing  the  application  up  to  date 
as  of  that  time. 

Kentucky  Broadcasting  Corporation,  Inc.,  licensee  of 
radio  station  WINN,  Louisville,  Kentucky,  filed  an  appli¬ 
cation  on  October  29,  1945,  requesting  the  same  facilities 
applied  for  by  Mid-America.  On  November  9,  1945 
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1543  Indiana  Broadcasting  Corporation,  licensee  of  Sta¬ 
tion  WIBC,  Indianapolis,  Indiana,  filed  an  applica¬ 
tion  to  increase  power  to  50  kw. 

On  March  1,  1946  the  Commission  designated  the  appli¬ 
cation  of  Mid-America  and  WINN  for  consolidated  hear¬ 
ing.  On  March  15, 1946  the  Commission  designated  WIBC’s 
application  for  hearing  and  ordered  that  it  be  heard  to¬ 
gether  with  Mid- America  and  WINN.  On  March  28,  1946 
the  petitions  of  WTIC  and  KRLD  to  intervene  in  this  pro¬ 
ceeding  were  granted. 


Mid-America  Exhibit  No.  2. 

1544  BIOGRAPHY  OF 

JAMES  F.  BROWNLEE 

James  F.  Brownlee  was  born  in  Oakland,  California,  on 
July  29,  1891.  He  graduated  from  Harvard  University 
with  an  A.  B.  degree  in  1912.  Mr.  Brownlee  was  Sales 
Manager  of  American  Sugar  Refining  Company  from  1925 
to  1928.  From  1932  to  1935  he  served  as  Vice-President  of 
General  Foods,  Inc.  From  1936  to  1938  he  was  President 
of  the  Jefferson  Island  Salt  Company.  From  1935  to  1942 
he  was  Director  and  President  of  the  Frankfort  Distiller¬ 
ies,  Inc.,  Louisville,  Kentucky.  From  1937  to  1939  was 
member  of  the  Business  Advisory  Council  to  Secretary  of 
Commerce.  He  served  with  the  War  Production  Board  in 
1942  and  was  Director  of  Transportation,  War  Food  Ad¬ 
ministration  in  1943.  From  August  1944  to  September 
1945,  he  was  Deputy  Administrator  of  the  Office  of  Price 
Administration  in  Washington,  D.  C.  He  is  at  present 
Deputy  Director  of  the  Office  of  Economic  Stabilization. 

He  is  a  member  of  the  Council  of  Com.  Community  Chest, 
Louisville,  Kentucky.  Mr.  Brownlee  served  as  a  Second 
Lieutenant  in  the  United  States  Army  during  World  War 
I.  He  is  a  member  of  the  Augusta  National  and  Harvard 
Clubs.  He  is  a  director  of  the  Citizens  Fidelity  Bank  & 
Trust  Co.,  Louisville,  Kentucky,  The  Peerless  Manufactur¬ 
ing  Co.,  and  The  Jefferson  Salt  Co.,  Louisville,  Kentucky. 
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Excerpts  from  Mid-America  Exhibit  No.  3. 

1545  ANSWERS  OF  JAMES  F.  BROWNLEE 

TO  SECTION  12(g)  OF  APPLICATION  FORM 

•  ••••*•••• 

(14)  Income  from  January  1943  to  December  31,  1943: 
Salary  from  Frankfort  Distilleries,  Inc.,  $125,000, 
dividends  approximately  $12,000,  total  $137,000. 
Income  from  January  1,  1944  to  December  1,  1944  (9 
months  actual,  3  months  estimated) :  Salary  from 
OPA,  $8,000.00. 

Income  From  December  1,  1944  to  December  1,  1945 : 
Salary  from  OPA,  $8,800,  from  dividends  approx¬ 
imately  $15,000,  total  $23,800. 


1546  EXHIBIT  A 

OF 

JAMES  F.  BROWNLEE 


Name  of 

Address  of 

Character  of  Percentage  Official  Rela- 

Business  of 

Principal 

Enterprise 

of  Stock  Held  tionship  of 

Financial 

Place  of 

Engaged 

by  James  F. 

James  F. 

Enterprise 

Business 

In 

Brownlee 

Brownlee 

Frankfort 

Louisville, 

Distilling  & 

Less  than 

President 

O 

Distilleries, 

Kentucky 

Bottling 

25% 

and  Director 

Inc. 

Peerless 

Louisville, 

Foundry 

Less  than 

Director 

O 

Manufactur¬ 
ing  Co. 

Kentucky 

25% 

Jefferson 

Louisville, 

Manufac¬ 

Less  than 

Director 

O 

Island 

Salt  Co. 

Kentucky 

turers 

25% 

Citizens-Fi- 

Louisville, 

Banking 

Less  than 

Director 

O 

delity  Bank 
&  Trust  Co. 

Kentucky 

25% 

Theatre 

Louisville, 

Real 

Less  than 

Director 

O 

Realty  Corp.  Kentucky 

Estate 

25% 

President 

o 

C)  Present  Status. 

C)  Resigned  August  1943. 
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Mid-America  Exhibit  No.  6. 


1549 

Name  and 
Business  Address 

Edward  L.  Alt- 
sheler,  Jr., 

549  South  3rd, 
Louisville,  Ky. 

James  F.  Brown¬ 
lee,  Columbia 
Bldg.,  Louisville, 
Ky. 

Citizens  Fidelity 
Bank  &  Trust  Co., 
5th  &  Jefferson 
Streets,  Louisville, 
Kentucky 

Henry  Fitzhugh, 
Jr.,  775  Starks 
Bldg.,  Louisville  2, 
Kentucky 

Mary  Peabody 
Fitzhugh 

Willard  G.  John¬ 
son,  Consolidated 
Vultee  Aircraft 
Corp.,  Louisville, 
Kentucky 

Emanuel  Levi, 
Louisville  Trust 
Bldg.,  Louisville, 
Kentucky 

Milton  S.  Trost, 
Starks  Bldg., 
Louisville,  Ky. 


STOCKHOLDERS 

Date  and  Place 

Home  Address 

of  Birth 

3205  Madelle  Ave., 

May  15, 1903, 

Louisville,  Ky. 

Louisville,  Ky. 

4955  Glenbrook 

July  29,  1891, 

Rd.,  Wash.,  D.  C. 

Oakland,  Calif. 

\ 

Alta  Vista  Road, 

December  4,  1903, 

Louisville  5,  Ky. 

Ontario,  Canada 

Alta  Vista  Road, 

December  6,  1904, 

Louisville  5,  Ky. 

Louisville,  Ky. 

3201  Madelle  Ave., 

September  22, 

Louisville,  Ky. 

1894,  South  Bend, 
Indiana 

Crestwood, 

December  3,  1889, 

Kentucky 

Louisville, 

Kentucky 

2343  Village  Dr., 

June  11, 1894, 

Louisville  5,  Ky. 

Lousiville,  Ky. 

1550 

Name  and 
Business  Address 

William  Veene- 
man,  Columbia 
Bldg.,  Louisville, 
Kentucky 

E.  R.  Plunkett, 

271  North  Ave., 
New  Rochelle, 

New  York 

Harold  J.  Plun¬ 
kett,  271  North 
Avenue,  New 
Rochelle,  N.  Y 
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Home  Address 

1041  Alta  Vista 
Rd.,  Louisville, 
Kentucky 


149  Elderwood 
Avenue,  Pelham, 
New  York 

Hilltop  Place, 
Rye,  New  York 


Date  and  Place 
of  Birth 

April  30,  1890, 
Covington,  Ky. 


May  21,  1890, 
West  Turin,  N.  Y. 


December  11, 1891, 
West  Turin,  N.  Y. 


Mid-America  Exhibit  No.  10. 

Mid-America  Broadcasting  Corporation 
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Mid-America  Exhibit  No.  22. 

1573  BIOGRAPHY  OF 

WILLIAM  H.  VEENEMAN 

i 

William  H.  Yeeneman  was  born  in  Covington,  Kentucky, 
April  30,  1890,  and  began  his  business  career  on  August 
1,  1905,  as  clerk  with  Paul  Jones  &  Co.,  118  East  Main 
Street,  Louisville,  Kentucky. 

In  1922  he  became  associated  with  the  Frankfort  Distil¬ 
lery’  Company,  Inc. 

On  November  15,  1933,  he  became  President  of  Frank¬ 
fort  Distilleries,  Inc. 

In  July  1935  he  became  Chairman  of  the  Board  of  Di¬ 
rectors  of  Frankfort  Distilleries,  Inc.  He  sold  his  interest 
in  the  above-named  company  on  October  27,  1943. 

He  is  also  interested  in  real  estate  located  in  Louisville. 

Practically  all  of  his  time  was  devoted  to  his  interests  in 
Frankfort  Distilleries,  Inc.,  from  the  time  he  became  con¬ 
nected  with  it  until  he  sold  his  interest. 

On  May  1,  1945,  he  purchased  the  Geo.  H.  Gould  Com¬ 
pany,  wholesale  druggists,  of  Louisville,  Kentucky,  for 
more  than  one-half  million  dollars. 

His  office  is  located  on  the  fifth  floor  of  the  Columbia 
Building,  Louisville,  Kentucky. 
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Mid-America  Exhibit  No.  23 — Exhibit  A. 

1575  EXHIBIT  A  TO  ANSWERS 

OF 

WILLIAM  H.  VEENEMAN 

Name  of  Address  of  Character  of  Percentage  Official  Rela 
Business  of  Principal  Enterprise  of  Stock  Held  tionship  of 

Financial  Place  of  Engaged  by  William  William  H. 

Enterprise  Business  In  H.  Veeneman  Veeneman 

Frankfort  Louisville,  Distilling  &  Less  than 

Distilleries,  Kentucky  Bottling  25% 

Inc. 

Theatre-  Louisville,  Theatre  Less  than 

Realty  Corp.  Kentucky  Building  25% 

Jefferson  Louisville,  Salt  Mining  Less  than 

Island  Kentucky  25% 

Salt  Co. 

O  Present  Status. 

(*)  No  longer  affiliated  with  this  business. 


Mid-America  Exhibit  No.  30. 

1588  STATEMENT  OF  PROGRAM  POLICY 

Mid- America  Broadcasting  Corporation,  applicant  for  a 
new  standard  broadcast  station  in  Louisville,  Kentucky, 
herewith  sets  forth  a  “Statement  of  Program  Policy”  for 
the  proposed  station,  which  has  been  unanimously  ap¬ 
proved  by  its  Board  of  Directors. 

Realizing  that  a  radio  station  has  a  definite  responsi¬ 
bility  to  the  community  and  the  citizens  of  the  community 
it  will  serve,  the  proposed  station  will  provide  an  effective 
local  program  service  geared  to  the  needs  and  interests 
of  listeners  within  its  coverage  area. 

A  considerable  amount  of  its  broadcast  time  will  be  de¬ 
voted  to  programs  which  will  serve  the  interests  of  local 
religious,  civic,  cultural,  educational  and  charitable  organi¬ 
zations.  Certain  hours  will  be  “blocked”  for  public  service 
features,  including  periods  in  the  choice  listening  time  in 
the  evening.  Should  the  proposed  station  affiliate  with  a 


Chairman, 
Board  of  Di¬ 
rectors  O 

Treasurer  (5) 
Director  O 
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national  network,  adequate  time  will  continue  to  be  allotted 
for  local  public  service  programs. 

Religious  Programs: 

Adequate  time  will  be  provided,  on  a  sustaining  basis, 
for  daily  local  religious  programs,  presented  in  coopera¬ 
tion  with  recognized  local  religious  agencies  and  with  the 
local  leaders  of  recognized  faitihs. 

Arrangements  have  been  made  with  the  “Louisville 
Council  of  Churches”  to  broadcast,  on  a  sustaining  basis, 
Church  Services  each  Sunday  from  11:00  A.  M.  to  12:00 
noon,  and  a  15  minute  Devotional  Program,  Monday  thru 
Friday  each  week,  between  3 :00  P.  M.  and  4 :00  P.  M. 

Farm  Programs  : 

Recognizing  the  fact  that  about  fifty  per  cent  (50%)  of 
the  proposed  station’s  potential  daytime  audience  will  be 
rural  people,  the  station  will  employ  a  full  time  Director 
of  its  Farm  Programs.  He  will  not  only  supervise  the  daily 
and  weekly  programs  of  interest  to  farmers  and  their  fam¬ 
ilies,  but  he  will  supply  information  requested  by  listeners 
and  go  into  the  field  to  visit  and  advise  with  them  and 
bring  back  recorded  interviews  which  will  be  broadcast. 

Pending  the  final  decision  of  the  Farm  Program 
1589  Director,  it  is  now  contemplated  that  the  following 

Farm  Programs  will  be  broadcast  on  a  sustaining 

basis: 

Farm  News — 10  minutes,  Monday  through  Saturday 
at  7 :05  A.  M.  following  a  general  news  program,  fea¬ 
turing  weather  forecasts  and  news  of  general  interest 
to  farmers  and  their  families. 

Market  Reports — 10  minutes,  Monday  through  Sat¬ 
urday  at  12:05  P.  M.  following  a  general  news  pro¬ 
gram,  giving  current  prices  for  livestock  and  farm 
produce  in  markets  available  to  farmers  near  Louis¬ 
ville. 
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Farm  Hour — 30  minutes  on  Saturday  morning  from 
11 :30  A.  M.  to  12 :00  noon.  A  program  of  farm  infor¬ 
mation,  news  and  entertainment.  Features  will  be 
recorded  interviews  with  farmers,  guest  speakers  and 
about  one  program  each  month  will  be  devoted  to  the 
interests  of  4-H  Clubs. 

Educational  Programs: 

The  facilities  of  the  proposed  station  have  been  offered 
to  the  Superintendent  of  Education,  the  Director  of  Public 
Health,  the  Mayor,  the  Louisville  Area  Development  As¬ 
sociation,  the  University  of  Louisville  and  the  Parochial 
Schools.  All  of  these  heads  of  city  and  county  departments, 
and  private  organizations,  have  evidenced  a  keen  interest 
in  the  proposed  station  and  the  possibilities  it  will  bring 
them  to  better  acquaint  the  people  of  Louisville  with  their 
problems  and  accomplishments. 

Public  Discussion  Programs: 

The  proposed  station  will  provide  at  least  45  minutes, 
once  a  week,  during  the  choice  listening  time  in  the  eve¬ 
ning  for  discussion  of  vital  local  and  national  public  issues. 
Two  speakers  will  uphold  and  two  will  oppose  a  stated 
point  of  view.  A  moderator  will  preside  and  the  audience 
will  be  allowed  to  ask  questions  directed  to  one  of  the  four 
speakers,  after  all  of  them  have  spoken.  The  station  will 
organize  a  “Civic  Betterment  Committee/ ’  composed  of 
people  prominent  in  the  civic  life  of  the  city,  which  will 
choose  the  subjects  for  these  forum  discussions  and  the 
participants. 

Public  Affairs  Programs: 

The  proposed  station  will  broadcast,  from  time  to  time, 
during  good  listening  hours,  programs  which  will  feature 
leaders  of  various  civic,  educational,  charitable,  religious, 
governmental  and  cultural  agencies.  Also  outstanding  local 
events  will  be  broadcast  by  remote-control,  direct  from  the 
point  of  origination. 
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Musical  and  Cultural  Programs  : 

The  proposed  station  will  broadcast,  during  the  best  eve¬ 
ning  listening  hours,  musical  programs  featuring  the  out¬ 
standing  local  musical  and  choral  groups,  which  will 
1590  be  available,  such  as  the  Louisville  Philharmonic 
i  Orchestra,  the  Louisville  Summer  Opera,  etc. 

Cultural  programs,  such  as  “Book  Review's”  and  “Art 
Appreciation  Talks”  will  be  broadcast,  during  good  listen¬ 
ing  hours,  in  cooperation  with  authorities  from  the  Public 
Library  and  the  Louisville  Art  Association. 

Dramatic  Programs: 

The  proposed  station  plans  to  encourage  radio  writers 
by  giving  cash  prizes  for  original  thirty  minute  dramatic 
scripts  and  will  provide  weekly  time  and  talent  for  broad¬ 
casting  the  winning  scripts.  Impartial  judges  will  decide 
who  is  the  weekly  winner  and  will  pick  the  four  best  scripts 
in  each  thirteen  week  series,  which  will  win  additional 
awards. 

Other  dramtic  programs  will  be  presented  from  time  to 
time. 

News  Programs: 

The  proposed  station  plans  to  broadcast  the  news  every 
hour  on  the  hour,  and  occasionally  at  other  times.  Par¬ 
ticular  emphasis  will  be  put  on  local  news  and  two  persons 
will  be  employed  to  gather  items  of  local  interest  in  this 
area.  The  news  will  be  reported  strictly  on  an  objective 
basis,  without  editorial  comment  or  slant. 

School  Programs: 

News  of  happenings  in  high  schools  and  elementary 
schools  in  the  Louisville  area  will  be  broadcast  Monday 
through  Friday  from  5:45  to  5:50  P.  M. 

On  Friday  night  of  each  week  from  7 :15  to  7 :30  P.  M. 
the  “Scholastic  Sports  Scrap  Book”  will  be  broadcast. 
This  program  will  be  under  the  direction  of  some  well 
known  local  sports  authority  and  will  feature  the  sports 
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activities  of  the  different  high  schools.  Athletic  coaches 
of  the  different  schools  and  outstanding  persons  in  the 
sports  field  will  be  interviewed  each  week. 

On  Saturday  morning  of  each  week  from  10 :15  to  10 :30 
A.  M.  a  “Hobby  Program”  will  be  broadcast  in  the  interest 
of  children.  A  prominent  adult  guest  will  be  interviewed 
each  week  and  children  will  take  part  in  the  program  by 
describing  their  hobbys  and  telling  how  they  became  in¬ 
terested  in  them. 

1591  Sports  Programs  : 

Three  daily  sports  programs  will  be  broadcast : 

Sports  Line  Up — 1 :15  P.  M.  to  1 :20  P.  M. 

Sports  Program — 5:30  P.  M.  to  5:45  P.  M. 

Sports  Program — 10:05  P.  M.  to  10:20  P.  M. 

A  competent  person  will  prepare  and  broadcast  these  pro¬ 
grams  which  will  cover  all  the  fields  of  sports. 

Public  Listeners  Council: 

The  Board  of  Directors  of  Mid-America  Broadcasting 
Corporation,  being  acutely  conscious  of  the  fact  that  de¬ 
sires  and  preferences  of  the  public  with  reference  to  char¬ 
acter  and  types  of  programs  should  be  given  some  recogni¬ 
tion,  proposes  the  formation  of  a  Public  Listeners  Council. 
This  Council  will  truly  represent  a  cross-section  of  the 
public.  It  should  include  a  college  professor,  a  truck  driver, 
a  housewife,  a  high  school  boy,  a  business  man,  a  high 
school  girl  student,  a  doctor,  a  lawyer,  a  baker,  a  butcher 
and  many  other  classifications.  It  should  number  at  least 
thirty  persons.  This  group  will  meet  at  least  once  each 
month  to  discuss  programs  broadcast  by  the  station.  The 
group  will  be  given  forty-five  minutes  of  broadcast  time 
once  each  month,  giving  them  an  opportunity  to  air  their 
views  to  offer  constructive  criticism  of  existing  programs 
and  ideas  for  new  ones. 
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Standard  of  Practice: 

1.  It  will  be  the  policy  of  the  proposed  station  to  limit 
the  commercial  announcements  on  sponsored  programs  as 
follows : 

5  minute  programs — 1  minute  and  30  seconds 

10  minute  programs — 2  minutes 

15  minute  programs — 2  minutes  and  30  seconds 

30  minute  programs — 3  minutes 

60  minute  programs — 6  minutes 

2.  In  participating  programs  the  above  limitations  can¬ 
not  of  course  be  followed  because  in  such  programs  there 
will  be  broadcast  announcements  of  several  different  ad¬ 
vertisers.  It  will,  however,  be  the  policy  of  the  proposed 
station  to  use  great  discretion  in  scheduling  participating 
announcements,  and  it  will  be  particularly  discreet  in 
scheduling  spot  announcements  that  will  precede  or  follow 
public  service  programs  or  children’s  programs. 

3.  The  proposed  station  will  not  sell  political  spot  an¬ 
nouncements  or  spot  announcements  concerning  contro¬ 
versial  issues. 

4.  The  proposed  station  will  make  its  facilities  available 
on  an  equal  basis  to  all  qualified  candidates  for  public  office 

and  to  representatives  of  both  sides  of  controver- 
1592  sial  issues. 

5.  There  will  be  no  time  available  on  the  proposed 
station  for  “money  give  away”  programs  bordering  on 
lotteries. 

6.  It  will  be  the  policy  of  the  proposed  stations  to  elimi¬ 
nate  the  following  types  of  programs  and  commercial  an¬ 
nouncements  : 

(a)  The  distasteful  physiological  commercial. 

(b)  The  propaganda  commercial. 

(c)  Self-serving  patriotic  appeals. 

(d)  A  program  which  is  excessively  filled  with  com¬ 
mercial  announcements. 

7.  The  proposed  station  will  not  interrupt  any  news  pro¬ 
gram  with  a  commercial  announcement. 
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8.  It  will  be  the  policy  of  the  proposed  station  to  make 
available  for  commercial  purposes  65%  of  its  broadcast 
time  and  35%  of  its  time  will  be  available  on  a  sustaining 
basis.  If,  however,  such  programs  as  the  Metropolitan 
Opera  Company,  New  York  Philharmonic  Society,  Amer¬ 
ican  Town  Meeting  of  the  Air,  Chicago  Round  Table,  or 
such  other  programs  of  equal  public  interest  are  offered 
to  the  proposed  station  on  a  commercial  basis,  the  station 
will  broadcast  such  programs.  In  no  event,  however,  will 
the  station  sell  more  than  70%  of  its  time,  and  likewise 
in  no  event  will  the  station  use  less  than  30%  of  its  time 
on  a  sustaining  basis. 

Standards  of  Good  Taste: 

The  proposed  station  will  not  permit  its  facilities  to  be 
used  to  advertise : 

1.  Unfair  attacks  upon  competitors,  competing  prod¬ 
ucts,  or  upon  other  industries,  professions  or  insti¬ 
tutions. 

2.  Misleading  statements  of  price  or  value  or  mis¬ 
leading  comparisons  of  price  or  value. 

3.  Cures  and  products  claiming  to  cure. 

4.  Any  statements  or  claims  which  are  known  to  be 
false,  deceptive  or  grossly  exaggerated. 

5.  Any  remedy  or  other  product,  the  sale  of  which 
or  the  method  of  sale  of  which  constitutes  a  violation 
of  law. 

6.  Any  spirituous  or  “hard”  liquor. 

7.  Fortune-telling,  mind-reading  or  character-read¬ 
ing,  by  handwriting,  numerology,  palm-reading  or 
astrology. 

8.  Schools  that  offer  questionable  or  untrue  promises 

of  employment  as  inducements  to  enrollment. 

1593  9.  Matrimonial  agencies. 

10.  Offers  of  “home  work”  except  by  firms  of 
unquestioned  responsibility. 

11.  Any  “dopester,”  tip-sheet  or  race  track  publi¬ 
cation. 

12.  All  forms  of  speculative  finance. 

•  ••••••••• 
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SUNDAY 

% 

Symbols 

Time 

Nam©  or  Type  of  Program 

Souroe 

Symbol 

7*59 

Sign  On 

S 

N 

8*00 

N«ws 

Wire 

W 

S 

N 

8tl0 

News 

Compiled  Locally 

L 

S 

SSL 

8*15 

Hymn  Tim©  i 

ET 

R 

s 

BEL 

8*30 

Sunday  School  Lesson 

Studio 

L 

s 

CIV 

8*1*5 

Musical  Calendar 

Studio 

L 

c 

N 

9*00 

News 

Wire 

W 

c 

ENT 

9*05 

Songs  of  Romano© 

PR  and  ET 

R 

s 

CIV 

9*30 

Garden  Club 

* 

Ass'n*  of  Garden  Clubs 
Studio 

L  ‘ 

s 

ENT 

9*1*5 

Quartette  (Negro  Spirituals) 

Studios 

L 

c 

N 

10*00 

News 

Wire 

W 

3 

ENT 

10*05 

Band  Music 

PR  and  ET 

R 

s 

N 

10,15 

Women  in  the  News 

Wire  and  Local 

W 

c 

ENT 

10,30 

Sunday  Morning  Conoert 

ET 

R 

s 

BEL 

11*00 

Church  Servioo 

Counoil  of  Chur oho s 
Local  Church 

L 

c 

N 

12*00 

News 

Wire 

W 

c 

N 

12*10 

News 

Compiled  Locally 

L 

s 

CIV 

12*15 

Sunday  Drivers 

Louisville  Safety  Council 
Studio 

L 

c 

ENT 

12*30 

Dinner  Rythas 

PR  and  ET 

R 

c 

N 

1*00 

News 

Wire 

W 

c 

ENT 

1*05 

Ballads  of  Yesterday 

PR  and  ET 

R 

s 

ENT 

1*15 

Sports  Line  Up 

Studio 

L 

c 

ENT 

1*20 

Organ  Music  (Hammond  Organ) 

Studio 

L 

c 

ENT 

1*30 

Organ  Musio  (Hammond  Organ) 

Studio 

L 

c 

N 

2,00 

News 

Wire 

W 

s 

ED 

2*05 

University  of  Louisville 

Studio 

*1 

s 

ENT 

2,30 

light  Opera  Musio 

PR  and  ET 

J 

c 

N 

3:0C 

News 

•  V 

Wire 

w 

c 

ENT 

3*05 

Sweet  Musio  (Name  Bends) 

PR 

R 

s 

CIV 

3*50 

Louis 7? lie  Gees  Forward 

Louisville  Area  Development 

Aas'n. -Studio  L 

^  A.  i 
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SUNDAY  (Cont'd.)  3 


Symbols 

Time 

Name  or  Type  of  Pre-gram 

Source 

S 

GOV 

3:145 

Treasury  Salute 

BT 

i 

r. 

1 

c 

H 

IttCO 

News 

Wire 

i 

V 

• 

s 

CIV 

lit  05 

Know  your  City  and  State 

Board  of  Trade 

i 

Studio 

I.  j 

i 

c 

ENT 

lit  15 

Teatime  Tunes 

PR  and  ET 

1 

L  i 

c 

ENT 

lit  30 

Matinee  of  Stars 

PR  and  ET 

R  i 

c 

N 

5:00 

News 

Wire 

W 

c 

ENT 

5:05 

Know  Your  Songs 

PR  and  ET 

R 

1 

c 

ENT 

5:30 

Sports  Programs 

Studio 

L  j 

c 

ENT 

5*U5 

String  Ensemble 

PR  and  ET 

R  | 

c 

N 

6:00 

News 

Wire 

i 

W 

c 

N 

6:10 

News 

Compiled  Looally 

L 

| 

c 

ENT 

6:15 

Children’ s  Story 

ET 

R  1 

i 

c 

ENT 

6:30 

Popular  Musio 

?R 

R  j 

5 

N 

7*00 

Nows 

Wire 

W  j 

c 

EOT 

7*05 

Variety  Hour 

PR  and  ET 

R  ,  ; 

c 

ENT 

7*30 

Dramatio  Program 

ET 

R 

s 

EOT 

8:00 

Symphony  Musio 

PR  and  ET 

R 

c 

N 

9?oo 

Nows 

Wire 

W 

c 

EOT 

9*05 

Invitation  to  the  Walts 

PR  and  ET 

i 

R 

Civic  Betterment 

C  onnmii 

s 

CIV 

9*15 

?orum  (Audience  Participation] 

Studio 

*  i 

c 

ff 

u 

lOtOo 

News 

Wire 

i 

w  j 

c 

EOT 

10:05 

Sports  Program 

Studio 

L  | 

c 

EOT 

10:20 

Telvetunes 

PR 

i 

R 

1 

c 

EOT 

10*30 

Singing  Strings 

?P.  and  ET 

i 

R 

c 

N 

11:00 

News 

Wire 

w 

c 

r 

11:10 

News 

Compiled  Lo sally 

L 

s 

EBT 

11*15 

Dance  Music 

PR 

i 

1 

R 

s 

EOT 

11*30 

Danee  Musio 

PR 

R 

12:00 

Sign  Off 

i 

-2- 
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MONDAY 


Source 


Symbols  Time  Name  or  Typo  of  Program 
5«59  Sign  On 


S  N 

6*00  News 

Wire 

S  ENT 

6*05  Wake  Up  Time 

PR 

S  ENT 

6:30  Make  Up  Time 

PR 

C  N 

7*00  News 

Wire 

S  AGR 

7*05  Farm  New#  and  Weather  Report  Studio 

C  ENT 

7«15  Wake  Up  Time 

PR 

C  ENT 

7*30  Wako  Up  Time 

PR 

C  N 

8*00  New# 

Wire 

C  N 

8*10  New# 

Compiled  Locally 

C  ENT 

8*15  Sunrise  Serenade 

PR 

C  ENT 

8*30  Birthday  Club 

PR 

C  N 

9*00  New# 

1 

Wire 

C  ED 

9*05  Every  Woman's  Hour 

Studio 

C  ENT 

9*30  Organ  Musi a 

Hammond  Organ 
Studio 

C  N 

10*00  New# 

Wire 

S  CIV 

10*05  Musioal  Calendar 

Studio 

S  N 

10*15  Women  In  The  Now# 

Wire  and  Local 

C  ENT 

10*30  Monday  Morning  Conoert 

PR  and  ET 

c  s 

11*00  New# 

Wire 

S  CIV 

11*05  Police  Report# 

Police  Dep't* 
Studio 

S  CIV 

11*10  Let  Me  Fixit 

Studio 

S  ENT 

11*15  Roving  Reporter 

Any  Place  in  Louisville 
Remote 

C  ENT 

11*30  Club  1080  (Audience  Participating)  Studio 

C  N 

l 

12*00  Nor# 

Wire 

S  AGR 

12*05  Farm  Progrem  (Market  Quotations)  Studio 

S  ENT 

12*15  Hillbilly  Group 

Studio 

C  ENT 

12*30  Luncheon  Music 

?R  and  ET 

c  s 

1*00  News 

Wire 

C  N 

1*10  New# 

Compiled  Locally 

S  ENT 

1*15  ♦Sports  Line  Up 

Studio 

BEST  COPY  AVAILABLE 

from  the  original  bound  volume 


MONDAY  (Cont'd.) 

S] 

Symbol* 

Tine 

Name  or  Typo  of  Program 

Source 

Symbol 

C 

ENT 

1*20 

Matinoe  Time 

PR  and  E* 

1 

R  ! 

i 

<: 

ENT 

1*30 

Matinee  Time 

PR  Mid  ET 

R 

c 

N 

2*00 

News 

Wire 

W 

c 

ENT 

2*05 

Matinee  Time 

PR  and  ET 

R 

c 

ENT 

2*30 

Matinee  Time 

PR  and  ET 

R 

0 

N 

3*00 

News 

Wire 

W 

c 

ENT 

3*05 

Matinee  Time 

PR  and  ET 

R 

s 

EEL 

3*30 

Devotional  Religious  Program  Council  of  Churches 

Studio 

L 

c 

ENT 

3*1*5 

Matinee  Time 

PR  and  ET 

R 

c 

N 

1**00 

News 

Wire 

W 

c 

ENT 

1**05 

Matinee  Time 

PR  and  ET 

R 

c 

ENT 

1«30 

Matinee  Time 

PR  and  KT 

*R 

c 

N 

5*00 

News 

Wire 

W 

s 

ENT 

5*05 

Hillbilly  Group 

Studio 

L 

c 

ENT 

5*15 

Children' s  Story 

ET 

R 

c 

ENT 

5*30 

Sports  Program 

Studio 

L 

s 

N 

5*1*5 

Sohool  News 

Louisville  Sohools 

Studio 

L 

c 

ENT 

5*50 

pwing  Class 

PR 

R 

c 

N 

6rC0 

News 

Wire 

W 

c 

N 

6ao 

Nows 

Compiled  Locally 

t 

L 

c 

ENT 

6*15 

Popular  Musio 

PR 

R 

6*30 

Staff  Orohestra 

s 

ENT 

Dinner  Rythma 

Studio 

L 

c 

N 

7*oo 

Nows 

Wire 

W 

s 

CIV 

7*05 

American  Legion 

Studio 

L 

c 

ENT 

7*15 

Bing  Crosby 

PR 

R 

0 

ENT 

7:30 

Dramatic  Story 

ET 

R 

s 

ENT 

8*00 

Symphony  Musio 

PR  and  ET 

R 

c 

N 

9*00 

News 

Wire 

W 

0 

PUT 

•  9:05  ' 

Invitation  to  the  Walts 

PR  and  ET 

R 

Louisville  Public  Library 

s 

ED 

9*15 

Book  Peviow 

Studio 

L 

c 

ENT 

9*30 

Requost  Time 

PR  and  ET 

R 

c 

N 

10*00 

News 

Wire 

vr 
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MONDAY  (Cont*d.) 

.Symbols 

Time 

Name  or  Type  of  Program 

Souroe 

C  EOT 

10:05 

Sports  Program 

Studio 

C  EOT 

10:20 

Vo  Ire  tunes 

PR 

C  ENT 

10:30 

Singing  Strings 

PR  and  ET 

C  N 

lltOO 

News 

Wire 

C  N 

11:10 

News 

Compiled  Locally 

S  ENT 

11*15 

Danoe  Music 

PR 

S  ENT 

11:30 

Danoe  Music 

PR 

12:00 

Sign  Off 

TUESDAY 

SAXE  AS  MOHDAY  EXCEPT  THE  FOLLOWING: 


Symbols 

Time 

Name  or  Type  ef  Program 

Source 

C  ENT 

10:30 

Tuesday  Morning  Concert 

PR  and  ET 

S  ENT 

12:30 

Band  Comoert 

Fort  Knom,  Xy, 
Remote 

S  CIV 

7t05 

Veterans  of  Foreign  Wars 

Studio 

S  ED 

9*15 

School  Program 

Parochial  Schools 
Studio 

WEDNESDAY 

; 

SAME  AS  MONDAY  EXCEPT  THE  FOLLOWING:' 

Symbols  Time 

Name  or  Type  of  Program 

Souroe 

.  C  ENT 

10:30 

Wednesday  Morning  Concert 

PR  and  ET 

S  CIV 

7*05 

Jewish  Veterans  of  World  War 

II  Studio 

S  ED 

9*1* 

Sofaool  Program 

Dep:t#  of  Education 

Studio 
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THJRSDAY 
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SAME  AS  HOBDAY  EXCEPT  TEE  POLLOHlBGi  1 


Symbols 

Time 

Bum  or  Type  of  Program 

3  our  oc 

R  j 

C 

EMT 

10»30 

Thursday  Horsing  Concert 

Ph  and  ET 

S 

CIV 

7.05 

Amdriean  Logion  Auxiliary 

Studio 

•  L 

S 

ED 

9*15 

Health  Drams 

Dop't*  of  Health 
Studio 

i 

L 

FRITAT 

SAME  AS  MC3DAY  EXCEPT  THE  FCL1CWIBG: 


Symbols 

Time 

Bane  .or  Type  of  Program 

Source 

F  ! 

C 

EBT 

10*30 

Friday  Horsing  Oonoert 

PR  and  ET 

S 

EBT 

12*30 

Band  Concert 

Fort  Z»ox'r  Xy. 

Remote 

! 

L  j 

S 

CIV 

7*05 

Reserve  Officers  Ass's* 

Studio 

I*  i 

i 

S 

EKT 

7*15 

Scholastic  Sports  Scrap  Book 

Louisville  Sohowls 
Studio 

L  j 

S 

EBT 

7.3C 

Playhouse  Wcrksbop  (Drama) 

Local  VJTiters  A  Talent 
Studio 

L  i 

1 

S 

ED 

9*15 

Scienoo  is  the  Bows 

Local  Scientists  and 
Educatora-Studio 

1 

1 

L  | 

SATURDAY 

j 

j 

i 

SAKE  AS  HOBDAY  EXCEPT  THE  FOLLOffXSG* 

i 

Symbol. 

L  Tino 

Same  er  Type  of  Program 

Souroe 

i 

Symbol 

S 

ED 

10*15 

Hobby  Program  (Audience 

Participation) 

Children  under  16  yrs* 
Studio 

L 

C 

EBT 

10*30 

Saturday  Horsing  Conoert 

PR  and  ET- 

R 

S 

AGR 

11*30 

Farm  Hour 

Studio 

i 

L 

i 

C 

EBT 

3*30 

Matinee  Time 

PR  and  ET 

R 

c 

EBT 

5*j5 

Swing  Class 

PE 

R 

s 

GOV 

7*05 

Veterans  Administration 

Studio 

L 

s 

err 

6*00 

Publio  Discussion  Program  Publio  Listeners  Council 

Studio 

L 

s 

EKT 

8*o5 

Organ  Melodies 

PR  and  ET 

T> 

s 

CIV 

9*15 

Organised  Labor  Speaks 

State  Federation  of 
Labor-Studio 

4# 

s 

CIV 

9»?0 

Capital  and  Management 
Spoaks 

Officials  of  Local  Business 
Concdras-S  audio  J, 

c 

EHI 

9*L5 

! 

• 

ft 

f 

PR  and  ET 

R 
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FEDERAL  COMMUNICAlluNS  COMMISSION 

Docket  No . . 

EXHIBIT  No-  . 


Dite .  . 


isos 

</ 

MZD-AMBZC1 
BROAD CAS TIBO  CCBP. 

docket  so.  602*0 

EXHIBIT  Ho. 


raOPQgP  PROGRAM  LOO  A1ALT8IB 
SUKAT  THROUqg  gATDKPAT 


8  AJL  6  PJL.  All  Otter 

6PJU _ 11  PJU _ Hours _ TOTAL 


Botworic  Cn— <rnltl(IC) 

Bona 

Hobo 

Bono 

Bcfca 

Hotwort:  Sastolalac(H8) 

Hobo 

Hobo 

Hoao 

Boos 

Rsoordsd  Cowrolal(SC) 

37  hr. 2*5  ai&« 

15  hr.  50  aln. 

2*  hr. 30  ala. 

57  hr. 1*5  ala. 

Rsoordsd  Sustaining  (RS) 

1  hr. 10  aln. 

7  hr.  - 

10  hr. 1*5  ala. 

18  hr.55  ala. 

Rlr*  Ocm •roUl(irC) 

6  h r.2*5  win. 

2  hr.55  ala. 

1  hr. 1*0  ala. 

11  hr. 20  ala  • 

Wlrs  8u«t*lnlng(HB) 

1  hr. 55  aln* 

Hobo 

-  50  ala. 

2  hr .25  aln. 

Lire  r<—  i  ii>1(LC) 

8  hr. 30  aln. 

2  hr  .20  ala. 

-  35  ala. 

11  hr.25  aln. 

U»  Sustslniag(LS) 

15  hr. -55  aln. 

7  hr ,15  ala. 

1  hr.  - 

22  hr .10  aln. 

TOTAL  FOR  IBS 

70  hrs. 

35  hr. 

19  hrs. 

122*  hrs. 

.He.  of  Spot  Aaao— os- 
asnts  (SA) 

221* 

175 

98 

*97 

So.  of  Sustaining  Pub- 
lio  Sorrloo  Aanounoo- 
moxito  (PSA) 

35 

28 

7 

70 

BEST  COPY  AVAILABLE 
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Mid-America  Exhibit  No.  33. 


1613  PROGRAM  PERCENTAGE  ANALYSIS 
Commercial  Programs  Sustaining  Programs 


1. 

Entertainment 

51.94% 

1.  Entertainment 

21.98% 

2. 

Educational 

2.02% 

2.  Educational 

1.55% 

3. 

Religious 

None 

3.  Religious 

2.22% 

4. 

Agricultural 

None 

4.  Agricultural 

2.02% 

5. 

Civic 

None 

5.  Civic 

4.84% 

6. 

Governmental 

None 

6.  Governmental 

.34% 

7. 

News 

10.94% 

7.  News 

2.15% 

64.90% 

35.10% 

Mid-America  Exhibit  No.  34. 

1614  PROGRAM  SOURCES 

Educational,  Civic,  Patriotic,  Charitable, 
Cultural  and  Others. 

University  of  Louisville 
Department  of  Education 
Parochial  Schools 

Jefferson  County  Fiscal  Court  Commissioners 

The  Mayor  of  Louisville 

Kentucky  State  Federation  of  Labor 

Louisville  Park  Theatrical  Association 

City  and  County  Health  Departments 

Louisville  Philharmonic  Society 

Louisville  Board  of  Trade 

Louisville  Community  Chest 

Louisville  Council  of  Churches 

Louisville  Free  Public  Library 

Louisville  Welfare  Department 

Leaders  of  all  Recognized  Religious  Faiths 

Louisville  Area  Development  Association 

Louisville  Safety  Council 

American  Red  Cross 
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Civic  Betterment  Committee 
Louisville  Police  Department 
Louisville  Fire  Department 
County  Agricultural  Agent 
American  Legion 
American  Legion  Auxiliary 
Veterans  of  Foreign  Wars 
Jewish  Veterans  of  World  War  II 
Reserve  Officers  Association 

1615  Army  Band,  Fort  Knox,  Ky. 

Veterans  Administration 
Office  of  Price  Administration 
U.  S.  Coast  Guard 

Boy  Scouts 
Girl  Scouts 

I  City  and  County  Selective  Service  Headquarters 
Association  of  Garden  Clubs 
Kiwanis  Club 
Rotary  Club 
Lions  Club 

Young  Mens  Christian  Association 

Salvation  Army 

Louisville  Art  Association 

IT.  S.  Department  of  Internal  Revenue 

Mid-America  Exhibit  No.  35. 

1616  LIST  OF  CIVIC  LEADERS  INTERVIEWED  IN 
CONNECTION  WITH  PROPOSED  BROAD¬ 
CASTS  OF  PUBLIC  SERVICE  PROGRAMS. 

Mr.  Kenneth  P.  Vinsel,  Executive  Director, 
Louisville  Area  Development  Ass’n, 

301  South  Fifth  Street,  Louisville,  Ky. 

Dr.  Joseph  J.  Rauch,  President, 

Board  of  Trustees, 

Louisville  Free  Public  Library, 

834  South  Third  Street,  Louisville,  Ky. 
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Mr.  Frank  H.  Gregg,  Executive  Secretary, 
Louisville  Council  of  Churches, 

Y.  M.  C.  A.  Bldg., 

Third  and  Broadway,  Louisville,  Ky. 

Miss  Mary  B.  Stotsenburg,  Executive  Secretary, 
Community  Chest, 

424  West  Jefferson  Street,  Louisville,  Ky. 

Mr.  W.  E.  Hughes,  Assistant  Secretary, 

Louisville  Board  of  Trade, 

421  West  Market  Street,  Louisville,  Ky. 

Mr.  Dann  Byck,  Chairman, 

Louisville  Philharmonic  Society, 

Fourth  at  Guthrie, 

Louisville,  Ky. 

Dr.  John  Phair,  Director  of  Health, 

City  and  County  Health  Dep’ts., 

240  E.  Madison  Street,  Louisville,  Ky. 

Mr.  James  W.  Henning,  President, 

Louisville  Park  Theatrical  Association, 

Starks  Bldg.,  Louisville,  Ky. 

Mr.  Edward  H.  Weyler,  Secretary  and  Treasurer, 
Kentucky  State  Federation  of  Labor, 

1402  Washington  Bldg., 

Fourth  and  Market  Streets,  Louisville,  Ky. 

Hon.  Leland  Taylor,  Mayor, 

City  of  Louisville, 

City  Hall, 

Sixth  and  Jefferson  Streets,  Louisville,  Ky. 

Mr.  E.  P.  White,  Jr.,  Commissioner, 

Jefferson  County  Fiscal  Court, 

1541  South  Seventh  Street,  Louisville,  Ky. 

Father  Felix  N.  Pitt,  Secretary, 

Catholic  School  Board, 

151  South  Fifth  Street,  Louisville,  Ky. 
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Dr.  Omer  Carmichael,  Supt.  of  Education, 
Department  of  Education, 

506  W.  Hill  Street,  Louisville,  Ky. 

Dr.  E.  W.  Jacobsen,  President, 

University  of  Louisville, 

2301  S.  Third  Street,  Louisville,  Ky. 

Kentucky  Exhibit  No.  L 

1673  OFFICERS,  DIRECTORS  AND  STOCK¬ 
HOLDERS  INFORMATION 

The  outstanding  stock  of  Kentucky  Broadcasting  Cor¬ 
poration,  Incorporated,  11  issued,  consists  of  500  shares 
common  stock,  no  par  value.  Listed  below  is  all  informa¬ 
tion  pertaining  to  officers,  directors  and  percentage  of 
stock  owned  by  each  stockholder. 

Nelle  M.  Kendrick,  President  and  Director  and  stock¬ 
holder  as  Executrix  of  the  Estate  of  D.  E.  Kendrick,  de¬ 
ceased,  is  owner  of  56%  of  the  stock,  or  280  shares.  She 
is  a  citizen  of  the  United  States;  bom  in  Nashville,  Ten¬ 
nessee;  home  address  is  1915  Blair  Boulevard,  Nashville, 
Tennessee;  business  address  is  Radio  Station  WINN, 
Louisville,  Kentucky. 

Glenn  Snyder,  Director  and  stockholder,  is  owner  of 
30%  of  the  stock,  or  150  shares.  He  is  a  citizen  of  the 
United  States;  was  bom  in  Grant  City,  Missouri;  home 
address  is  1203  Hinman  Avenue,  Evanston,  Illinois;  busi¬ 
ness  address  is  Radio  Station  WLS,  Chicago,  Illinois. 

M.  K.  McCarten,  Secretary  and  Treasurer,  Director  and 
stockholder,  is  owner  of  10%  of  the  stock,  or  50  shares. 
She  is  a  citizen  of  the  United  States ;  was  bom  in  Hopkins¬ 
ville,  Kentucky;  home  address  is  301  Jesup  Avenue, 
Hopkinsville,  Kentucky;  business  address  is  Radio  Station 
WINN,  Louisville,  Kentucky. 

Oldham  Clarke,  Vice  President,  director  and  stockholder, 
is  owner  of  2%  of  the  stock,  or  10  shares.  He  is  a  citizen 
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of  the  United  States;  was  bom  in  Falmouth,  Kentucky; 
home  address  is  Jeffersontown,  Kentucky;  business  ad¬ 
dress  is  Kentucky  Home  Life  Building,  Louisville,  Ken¬ 
tucky. 

1674  A.  C.  VanWinkle,  Vice  President,  Director  and 
stockholder,  is  owner  of  1.4%  of  the  stock,  or  7 
shares.  He  is  a  citizen  of  the  United  States;  was  bom  in 
Danville,  Ky. ;  home  address  is  1115  Cherokee  Road,  Louis¬ 
ville,  Kentucky;  business  address  is  Louisville  Trust 
Building,  Louisville,  Kentucky. 

Harry  McTigue,  Vice  President,  Director  and  stock¬ 
holder,  is  owner  of  .6%  of  the  stock,  or  3  shares.  He  is  a 
citizen  of  the  United  States;  was  born  in  Nashville,  Ten¬ 
nessee  ;  home  address  is  2537  Dell  Road,  Louisville, 
Kentucky;  business  address  is  Radio  Station  WINN, 
Louisville,  Kentucky. 
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£.  w«  ttf+mmtitr 


g.  e.»*smex 

6«/*r>»/W»v c. 
K*k-  fttfU' frib** 

ffl- 


*/,  Al£*$ 

ACK-  *c*‘  CVATv**A 


7:00  AM 

U-f> 

7;1S 

Atl-  3 

7:30 

£•3 

8:00 

IUA-C 

8:15 

£-5 

9:00 

9:15 

9:30 

10:00 

tiV*  5 

«fA-  5 

11:00 

«.»*-  3 

11:15 

H*K-  3 

11:30 

11:45 

£*t 

12:00 

£-c 

12:15 

M-6 

12:30 

£>t 

12:55 

1:00* 

£-C> 

1:30 

*'s 

tRoo 

2:15 

M-C- 

2:30 

£*£ 

2:45 

3:00 

£  *C- 

SnJ  4 

I V; 
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NEWS  SUMMARY 

CHRISTIAN  POST  WAR  RECONSTRUCTION 
COFFEE  CONCERT 
SERMON  IN  SONG 
COAST  TO  COAST  ON  A  BUS 
CHURCH  OF  CHRIST 
OLD  SUNDAY  SCHOOL  LESSON 
SOUTHERNNAIRES 
KNOW  YOUR  NEIGHBOR 
HOUR  OF  FAITH 
AIR  POWER  LEAGUE 
VOICE  OF  THE  SOUTH 
SUNDAY  REVERIE 
KEEPSAKE  MELODIES 
SONG  OF  ROMANCE 
ORSON  WELLES 
SAMMY  KAYE'S  SERENADE 
CLEAN  UP  CAMPAIGN 
MUSIC  YOU  LIKE  TO  HEAR 
NATIONAL  VESPERS 
DON  HOLLENBECK 
GALEN  DRAKE 

A  PRESENT  FROM  HOLLYWOOD 

COLE  BROS,  CIRCUS 

DARTS  FOR  DCTJGH 
-1- 


s 

© 

U 


1 

2 


O 

6  ^ 
V- 

“S  3 

2  s 


NET? 

TRANS 

NET; 

TRANS 

NET 

LX 

TRANS 

net! 

LOCAL 

NET1 

I 

TRANS 

LOC 

LX 

LX 

LX  ! 

i 

NET  ! 
NET  I 
LX  | 
LX  ; 
NET  ! 
NET  j 
NET 
NET  I 
LX 
NET  | 
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PRESENT  WEEKLY  PROGRAM  SCHEDUIE 
April  14th  through  April  20th,  1946 

mm 


3:50  PM 

cw-  c- 

OPTIMIST  CLUB 

TRANS 

4:00 

£*  s 

COURT  OP  MISSING  HEIRS 

NET 

4:30 

COUNTERS  PI 

NET 

5:00 

e-t 

HALL  OF  FAME 

NET 

5:30 

SUNDAY  EVENING  PARTI 

NET 

6:00 

DREW  PEARSON 

NET 

6:15 

td-C 

DON  GARDINER 

NET 

6:30 

to-c. 

QUIZ  KIDS 

NET 

7-00 

SUNDAY  EVENING  HOUR 

NET 

^00 

WALTER  WINCHELL 

NET 

8:15 

LOUELLA  PARSONS 

NET 

8:30 

M-C- 

LaGUARDIA  SPEAKS 

NET 

8:45 

Al-C 

JIMMIE  FILLER 

NET 

9:00 

£-Cr 

THEATRE  GUILD  ON  THE  AIR 

NET 

10:00 

£.C 

MUSICAL  FAVORITES 

LOCAL 

10:30 

GOOD  NEWS  HOUR 

TRANS 

11:00 

|4*5 

NEWS 

NET 

11:05 

£-S> 

HENRI  BRANDONS  ORCHESTRA 

NET 

11:30 

£-* 

RAY  McKINIEY  ORCHESTRA 

NET 

1^55 

Al-5 

NEWS 

LOC 

3?00 

SIGN  OFF 

-A- 
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MONDAY 

1 

1 

j 

6:00  AH  ,*M,W  *6 

TIC  TOC  PARADE 

|  LOC 

7:00 

MS 

MARTIN  AGR0NSK1 

i  NET 

7:15 

£-C 

ON  PARADE 

|loc 

7:30 

£-C 

UKULELE  IKE 

NET 

7:45 

M-t 

NEWS 

!loc 

8:00 

*•  m>M  £-C 

3#  m/rf  £-  s 

BREAKFAST  CLUB 

BET 

9:00 

£.C 

MY  TRUE  STORY 

NET 

9:25 

u-c 

BETTY  CROCKER 

NET 

9:30 

R«t-C 

HYMNS  OF  ALL  CHURCHES 

NET 

9:45 

M-c 

CNR  WOMANS  OPINION 

BET 

A)0 

A-C 

BREAKFAST  IN  HOLLYWOOD 

NET 

10:30 

l»/-C 

GIL  MARTIN 

BET 

10:45 

A/-C- 

TED  MALONE 

NET 

11:00 

£-C 

GLAMOUR  MANOR 

N^T 

11:30 

£0-C 

LADY  LOOKOUT 

LOC 

11:45 

£-C 

BING  ST  NGS 

LOC 

12:00 

M-C 

BAUEHAGE 

NET 

12:15 

£.C 

FIVE  MINUTE  MYSTERY 

TRANS 

12:20 

CII/-C. 

OPTIMIST  CLUB 

TRANS 

12:25 

//-  C 

SAVINGS  TALK 

i 

REM 

i 

2^po 

f-c. 

TEXAS  COWBOYS 

1 

REM 

1:00 

alc 

JOHN  B. KENNEDY 

BET: 

1:15 

f-c. 

ETHEL  AND  ALBERT 

BET 

1:30 

e*c 

BRIDE  AND  GROOM 

BET 

2:00 

£•5 

AL  PEARCE 

SET 

-1- 

i 

i 
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MONDAY 

d*15  PM 

EO-  £ 

UNITED  NATIONAL  CXNCIL 

2;30 

&il /•  c 

CLASSIFIED  COLUMN 

2:40 

£-C 

TODAY’S  TOP  TUNE 

2:45 

£-c 

TJtTVTES  BE  SEATED 

3:00 

£-C 

JACK  BERCH 

3:15 

£-C- 

TREASURE  CHEST 

3:45 

ClV-C 

RADIO  WOMANS  CLUB 

4:00 

£0*5 

SAFETY  CENTER 

4:15 

NEWS 

4:25 

hl-c- 

SPICE  OF  Lira 

4:30 

AiL*C. 

(2 INEVA  COOPER 

^45 

£•4 

HOP  HARRIGAN 

5:00 

£-C 

terry  and  the  pirates 

5:15 

DICK  TRACY 

5:30 

£.C 

JACK  ARMSTRONG 

5:45 

£-C 

GENE  AUTRY 

6:00 

rJ.c 

NEWS -BAUER 

6:15 

H-c, 

RAYMOND  SWING 

6:30 

£-C 

THE  LONE  RANGER 

7:00 

£*C 

LUM  *N  ABNER 

7:15 

A/-C 

repp*  HOPPER 

mo 

£-6 

FAT  MAN 

8:00 

£*5 

I  DEAL  IN  CRIME 

8:30 

£•5 

FOREVER  TOPS 

8:55 

ld-C 

ELMER  DAVIS 

9:00 

£6-C 

CONGRESS  ON  THE  AIR 

NET 

LX 

LX 

NET 

NET 

LX 

LX 

LX 

LX 

LX 

LX 

NET 

NET 

NET 

NET 

NET 

LX 

NET 

NET 

NBT 

NET 

NET 


TBAH3 


BEST  COPY  AVAILABLE 

from  the  original  bound  volume 


I  i  I 


1  20 

i 

EXHIBIT  8  ; 


PRESENT  WEEKLY  PROGRAM  SCHEDULE 

i 

APRIL 

14th  THROUGH  APRIL  20th,  1946 

MONDAY 

1 

9:30 

ClV-  S 

QUESTION  FOR  AMERICA 

1 

1  NET 

i 

10:00 

A/-S 

LATEST  IN  SPORTS-BILL  MOORE 

LOG 

10:15 

A/*  ^ 

CAL  TINNEY 

j  NET 

10:30 

£.C 

VARIETY  IN  MUSIC 

|  LOC 

10:45 

ismifJ  £-c 
sStniti  £' 6 

DANCING  PARTY 

j  LOC 

11:55 

/tf-S 

NEWS 

j  LOC 

l 

12:00 

SICK  OFF 

1  LX 

-3- 


I 

I 


BEST  COPY  AVAILABLE 

from  the  original  bound  volume 


EXHIBIT  8 

PRESENT  WEEKLY  PROGRAM  SCHEDULE 
APRIL  14th  THROUGH  APRIL  20th,  1946 


TUESDAY 

}tniM  £-t 

6:00  AM  £-a 

TIC  TOC  PARADE 

LOC 

7:00 

hl-S 

MARTIN  A GRONSKY 

NET 

7:16 

JE-C 

CN  PARADE 

LOC 

7:50 

£-5 

UKULELE  IKE 

NET 

7:45 

A/-C 

NEWS 

LOC 

8:00 

lemfV 

e-c 

BREAKFAST  CLUB 

NET 

9:00 

E-C 

MY  TRUE  STORY 

NET 

9:25 

£0-C 

BETTY  CROCKER 

NET 

9:50 

Ktk-C. 

HYMNS  OF  ALL  CHURCHES 

NET 

9:45 

E-C 

LISTENING  POST 

NET 

10:00 

E-t 

BREAKFAST  IN  HOLLYWOOD 

NET 

10:50 

H-c 

GIL  MARTYN 

NET 

10:45 

H-c 

TED  MALONE 

NET 

11:00 

£-C 

GLAMOUR  MANOR 

NET 

11:50 

to- c 

LADY  LOOKOUT 

LOC 

11:45 

E-C, 

BING  SINGS 

LOC 

12:00 

ri-c. 

BAUKHAGE 

NET 

12:15 

E-C 

FIVE  MINUTE  MYSTERY 

TRANS 

12:20 

ciV-e. 

OPTIMIST  CLUB 

TRANS 

12:25 

fil-C, 

SAVINGS  TALK 

REM 

12:50 

E-C 

TEXAS  COWBOYS 

REM 

1:00 

fj-c 

JOHN  B.  KENNEDY 

NET 

1:15 

£-c 

ETHEL  AND  ALBERT 

NET 

1:50 

e-c 

BRIDE  AND  GROOM 

RET 

-1- 


BEST  COPY  AVAILABLE 

from  the  original  bound  volume 


EXHIBIT  8 


20 


PRESENT  WEEKLY  PROGRAM  SCHEDULE 
APRIL  14th  THROUGH  APRIL  20th,  1946 


TUESDAY 
2:00  PM 
ft:  30 


£-C 


AL  PEARCE 
CLASSIFIED  COLUMN 


2:40 

£-G 

TODAY*  S  TOP  TUNE 

2:45 

TjpTES  be  SEATED 

3:00 

JACK  BEECH 

3:15 

c-c 

TREASURE  CHEST 

3:45 

Cl/-  C 

RADIO  WOMANS  CLUB 

4:00 

di/-5 

BOY  SCOUTS 

4:15 

tf-C 

NEWS 

4:25 

W-E 

SPICE  OF  LIRE 

4:30 

Afl-C 

GENEVA  COOPER 

r 

£-C 

F-e. 

HOP  HARRIGAN 

5:00 

TERRY  &  THE  PIRATES 

5:15 

£-C 

DICK  TRACY 

5:30 

e-c 

JACK  ARMSTRONG 

5:45 

£-C 

GENE  AUTRY 

6:00 

U-c- 

NEWS  BAUER 

6:15 

ft-C* 

RAYMOND  SWING 

6:30 

£-c 

THE  LOUISVILLE  ENSEMBLE 

7:00 

£-C- 

LUM  *N  ABNER 

7:15 

£6-C 

LEADERS  CF  TOMORROW 

7:50 

£*5 

DARK  VENTURE 

ft  00 

A/-S 

THE  ED  SULLIVAN  PGM. 

!  8:15 

£*5 

EUGENE  BAIRD 

8:30 

DRS  TALK  IT  OVER 

.2. 


NET 

LOC 

LOC 

NET 

NET 

LOC  ! 

LOC  | 

LX 

LX 

LX 

LX 

NET 

NET 

NET 

NET 

LX 

LX 

NET 

REM 

NET 

LX 

NET 

NET 

NET 

NET 
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EXHIBIT  8 

PRESENT  WEEKLY  PROGRAM  SCHEDULE 

APRIL  14th  THROUGH  APRIL  20th,  1946 

TUESDAY 

8:45  PM 

£-S 

HANK  D’AMICO 

NET 

8:55 

rl-C 

CHESTER  MORRISON 

NET 

9:00 

r4- S 

DON  HOLLENBECK 

NET 

9:15 

£.C 

MUSICAL  FAVORITES 

LX 

9:50 

EO-S 

WAKE  UP  AMERICA 

TRANS 

10:00 

LATEST  IN  SPORTS 

LX 

10:15 

CAL  TINNEY 

NET 

10:50 

£-C 

'  VARIETY  IN  MUSIC 

LX 

i  Smtf 

10: 45 

E-c 

DANCING  PARTY 

LX 

11:55 

#/*5 

NEWS 

LX 

12:00 

SI®  OFF 

-5- 


BEST  COPY  AVAILABLE 

from  the  original  bound  volume 


EXHIBIT  8 


209 


PRESENT  WEEKLY  PROGRAM  SCHEDULE 
APRIL  14th  THROUGH  APRIL  20th,  1946 


WEDNESDAY 

£*t 

6:00  AM  £-5 

TIC  TOC  PARADE 

LOC 

7:00 

MARTIN  A GRONSKY 

NET 

7:15 

£.C 

ON  PARADE 

LOC 

7:30 

£-C 

UEDIELE  33E 

NET 

7:45 

W-c 

NEWS 

LOC 

8:00 

I*  mi  V 

)•  M(W 

£-4 

BREAKFAST  CLUB 

NET 

9:00 

£-C  • 

MY  TRUE  STORY 

NET 

9:25 

6A-C 

BETTY  CROCKER 

NET; 

9:30 

Wfk-C 

HYMNS  OF  ALL  CHURCHES 

NET 

9:45 

£-C 

THE  LISTENING  POST 

NET 

10:00 

£-C 

BREAKFAST  IN  HOLLYWOOD 

NET 

1 

10:30 

r<-c. 

GEL  MARTIN 

NET 

10:45 

M-C 

TED  MALONE 

NET 

11:00 

GLAMOUR  MANOR 

LOC; 

11:30 

£A-£ 

LADY  LOOKOUT 

LOC 

11:45 

£-C 

BING  SINGS 

LOC! 

12:00 

A/*C 

BAUKAGE 

NET 

12:15 

£-C 

FIVE  MINUTE  MYSTERY 

TRAjKS 

12:20 

CII/-C 

OPTIMIST  CLUB 

TRANS 

12:25 

rf-C- 

SAVINGS  TALK 

ran! 

12:30 

TEXAS  COWBOYS 

REM 

1:00 

a/*c 

JOHN  B.  KENNEDY 

NET 

1:15 

£•<*• 

ETHEL  AND  ALBERT 

net! 

1:30 

£*c 

BRIDE  AND  GROOM 

net! 

2:00 

£-5 

AL  PEARCE 

NET 

-1- 

i 

i 

i 


10 


EXHIBIT  8 


WEDNESDAY 


2:50  PM 

Ci/-  c. 

CLASSIFIED  COLUMN 

LOC 

*40 

£.C. 

TODAY'S  TOP  TONE 

LOC 

2:45 

t-C 

LADIES  BE  SEATED 

NET 

3:00 

£-C 

JACK  BEECH 

NET 

3:15 

f-C 

TREASURE  CHEST 

LOC 

3:45 

CIV-C 

RADIO  WOMANS  CLUB 

LOC 

4:00 

Cl/-  3 

OPA  REPORTER 

LOC 

4:15 

M-c 

NEWS 

LOC 

4:25 

c 

SPipE  OF  LIFE 

LOQ 

4:30 

AU-C 

GENEVA  COOPER 

LOC 

4:45 

£-C 

HOP  HARRIGAN 

NET 

5:00 

£-C 

TERRY  AND  THE  PIRATES 

NET 

5:15 

£-c 

DICK  TRACY 

NET 

5:30 

£-C 

JACK  ARMSTRONG 

NET 

5:45 

£-C 

GENE  AUTRY 

LOC 

6:00 

a/c. 

NEWS -BAUER 

LOC 

6:15 

M-c 

RAYMOND  SWING 

NET 

6:30 

£-c 

LONE  RANGER 

NET 

7:00 

£-C. 

LUX  *N  ABNER 

NET 

7:15 

a/  -  S 

DON  HOLLENBECK 

NET 

7:30 

£-C 

FISHING  AND  HUNTING  CLUB 

NET 

8:00 

£b*  5 

JONES  AND  I 

NET 

1:30 

£-3 

30  YOU  WANT  TO  LEAD  A  BAND 

NET 

9:00 

£-3 

HOLLYWOOD  THEATRE 

NET 

9:30 

£1-3 

LEST  WE  FORGET 

TRANS 

-2m 


BEST  COPY  AVAILABLE 

from  the  original  bound  volume 


IKUBUBTUv 

9:45m 

AOjOO 


10:15 

10:50 

10;45 

11:55 


tSmiH 

SSmuU 


12:00 


EXHIBIT  8 

211 

raESEKT  WEEKLY  PROGRAM  SCREDBLE 

•I  i 

APREL  14th 

ViROaw  APRIL  20th,  1946 

— .ww"T 

1U 

CANCER  CONTROL 

,1 

V-  s 

SPORTS-BILL  MOORE 

TRASS 

V-  £ 

cal  tihney 

LOC  | 

£-c 

VARIETY  IN  MUSIC 

NET 

£-S 

dancing  party 

LOC  | 

<^•5 

levs 

LOC 

I 

SIGN  OFF 

LOC  | 

LOC  j 

i 


212 


EXHIBIT  8 


1C35 


PRESENT  WEEKLY  PROGRAM  SCHEDULE 
APRIL  14th  THROUGH  APRIL  20th,  1946  /£)* 

THURSDAY 


6;  00  AX  *0mirt  £-A 

TIC  TOC  PARADE 

LOC 

7:00 

X-6 

MARTIN  AGR0N3KY 

NET 

7:15 

£-C 

CR  PARADE 

LOC 

7:30 

£-S 

UKULELE-  IKE 

NET 

7:45 

h-c 

HEWS 

LX 

S«  Ml W 
8:00**  mirt 

c-c 

BREAKFAST  CLUB 

NET 

9:00 

£•«- 

MY  TRUE  STORY 

NET 

9:25 

fft.c 

BETTY  CRXKER 

NET 

9:30 

HYMNS  OF  ALL  CHURCHES 

NET 

9:45 

£-£■ 

THE  LISTENING  POST 

NET 

10:00 

E-C. 

BREAKFAST  IN  HOLLYWOOD 

NET 

10:30 

U-C 

GIL  MARTIN 

NET 

10:45 

TED  MALONE 

NET 

11:00 

£‘C 

GLAMOUR  MANOR 

NET 

11:30 

£frC 

LADY  LOOKOUT 

LX 

11:45 

E-C. 

BING  SINGS 

LX 

12:00 

H-C 

BAUKHAGE 

NET 

12:15 

E-C- 

FIVE  MINUTE  MYSTERY 

TRANS 

12:20 

dli'-C 

OPTIMIST  CLUB 

TRANS 

12:25 

hl-C 

SAVINGS  TALK 

REM 

12:30 

e-c 

TEXAS  COWBOYS 

REM 

1:00 

rt-c 

JOHN  B.  KENNEDY 

NET 

1:15 

£-* 

ETHEL  AND  ALBERT 

NET 

1:30 

BRIDE  AND  GROOM 

NET 

2:00 

C-5 

A L  PEARCE 

NET 

1- 


BEST  COPY  AVAILABLE 

from  the  original  bound  volume 


►  i  -  EXHIBIT  8 


PRESENT  WEEKLY  PROGRAM  SCHEDULE 
APRIL  14th,  THROUGH  APRIL  20th,  1946 


► 

THURSDAY 

2:30  PM 

CiU-  c 

CLASSIFIED  COLUMN 

► 

E:40 

€-  C. 

TODAY'S  TOP  TUNE 

> 

2:45 

£-  C. 

LADIES  BE  SEATED 

3:00 

£-C 

JACK  BERCH 

3:15 

£•6 

TREASURE  CHEST 

* 

i 

3:45 

ciV-C. 

RADIO  WOMAN'S  CLUB 

j 

4:00 

CANCER  CONTROL 

r 

4:15 

NEVS 

4:25 

fi-c- 

SPICE  OF  LIFE 

r  : 

4:30 

*fk-C 

GENEVA  COOPER 

4:45 

C'C 

HOP  HAKRIGAN 

V 

*:00 

*-c 

TERRY  AND  THE  PIRATES 

5:15 

£-C 

DICK  TRACY 

5:30 

£-C 

JACK  ARMSTRONG 

! 

5:45 

£-C 

GENE  AURTY 

6:00 

fil-C. 

NEWS  -  BAUER 

w 

6:15 

hl-c. 

RAYMOND  SWING 

► 

6:30 

£-  C 

ROMANCE  AND  MELODY 

7:00 

£-C. 

LUM  'N  ABNER 

4  ■ 

7:15 

k-c. 

EARL  GODWIN 

* 

7:30 

65- JS 

AMERICA'S  TOWN  MEETING  OF  THE  AIR 

y  : 

8:30 

£-C 

DETECT  AND  COLLECT 

•  • 

*8:55 

CHESTER  MORRISON 

4 

9:00 

CURTAIN  TIME 

(  ’ 

9:30 

£-C 

MUSICAL  FAVORITES 

.2. 

m 


LOC  ; 
LOC  ! 
NET  i 
NET 
LOC 

i 

loc  : 

i 

TRANS 

LOC 

LOC  j 

LOC 

NET 

NET 

NET  i 

NET 

LOC  i 

LOC 

NET 

! 

LOC 
NET 
NET 
NET 
NET 
NET  i 
NET  j 
LOC  i 


I 


/ 


CO 
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EXHIBT  8 

PRESENT  WEEKLY  PROGRAM  SCHEDULE 
APRIL  14th  THROUGH  APRIL  20th,  1946 


THURSDAY 


9*45 

PM 

CIV-  S 

*0:00 

aI-S 

10:15 

A /-£ 

10:30 

£-c 

10:45 

tifn  til 

£-C 

ftmtH 

£-S 

11:55 

W-5 

12:00 


BOUQUETS  AND  BRICKBATS 
LATEST  IH  SPORTS 
CAL  TINNEY 
VARIETY  IN  MUSIC 
DANCING  PARTY 
NEWS 

SIGN  OFF 


BEST  COPY  AVAILABLE 


from  the  original  bound  volume 


*!  EXHIBIT  8 

PRESENT  WEEKLY  PROGRAM  SCHEDUIE 

•  APRIL  14th  THROUGH  APRIL  20th,  1946 

FRIDAY 

doftwW  £'c- 

,  6:00  A.M.  £-S  TIC  TOC  PARADE 

215  I 

*:  '-C.W! 

_  w  ^  ** 

tSh 

LOC 

7:00 

Af-S 

MARTIN  A  GRONSKY 

NET 

7:15 

£-t 

ON  PARADE 

LOC 

7:30 

K-C 

UKULELE  IKE 

NET 

7:45 

rt-c 

NEWS 

LOC' 

A 

8:00 

>•<*'«*  £-C 

»»miW  £.  5 

BREAKFAST  CLUB 

NET 

9:00 

e-c. 

MY  TRUE  STORY 

NET 

•  | 

*  9:25 

IA-C 

BETTY  CROCKER 

1 

net; 

9:30 

*»L-C 

HYMNS  OF  ALL  CHURCHES 

NET; 

*!  9:45 

THE  LISTENING  POST 

NETi 

10:00 

£-C 

BREAKFAST  IN  HOLLYWOOD 

NET 

„  |  J.0:30 

tf-c 

GIL  MARTIN 

NET 

10:45 

TED  MALONE 

NET' 

•i 

.  |  11:00 

€-C 

GLAMOUR  MANOR 

NET 

11:30 

£0-C 

LADY  LOOKOUT 

NET! 

11:45 

L. 

£-C 

BING  3ING3 

LOC  | 

► 

12:00 

ti-C. 

BAUKHAGE 

NET; 

12:15 

£*C 

FIVE  MINUTE  MYSTERY 

TRANS 

‘  12*20 

OPTIMIST  CLUB 

TRANS 

*  12:25 

hl-c. 

SAVINGS  TALK 

REM; 

►  1  12:30 

e-c. 

TEXAS  COWBOYS 

REM 

4  1:00 

U-c 

JOHN  B.  KENNEDY 

NET 

1  i 

£•  c 

ETHEL  AND  ALBERT 

NET 

'*  '■  1130 

£-C 

BRIDE  AND  GROOM 

NET 

j 

i 

r 

i 

• 

-1- 

i 

| 

i 

i 

j 

| 

i 

; 

i 

1 

j 

i 

1 
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EXHIBIT  8 


PRESENT 

l 

8 

o 

K 

It 

APRIL  14th 

THROC  GH  APRIL  20 th,  1946 

Friday 

2:00  P* 

£-£ 

AL  PEARCE 

NET 

/:30 

ci/-  £ 

CLASSIFIED  COLUMN 

LOC 

2:40 

£-£ 

TODAY*  S  TOP  TONE 

LOC 

2-45 

£-£ 

LADIES  BE  SEATED 

NET 

3:00 

£-C 

JACK  BERCH 

NET 

3:15 

F-C 

TREASURE  CHEST 

LOC 

3:45 

ci/-C 

RADIO  WOMAN*S  CLUB 

LOC 

4:00 

ci/-  S 

RED  CROSS 

LOC 

4:15 

NEWS 

LOC 

4:25 

a/-£ 

SPICE  OF  LIFE 

LOC 

4:30 

GENEVA  COOPER 

LOC 

':4S 

£-£ 

HOP  HARRIGAN 

NET 

5:00 

£-C- 

TERRY  AND  THE  PIRATES 

NET 

5:15 

DICK  TRACY 

NET 

5:30 

£-C 

JACK  ARMSTRONG 

NET 

5:45 

£-c- 

GENE  AUTRY 

LOC 

6:00 

W-C 

NEWS  -BAUER 

LOC 

6:15 

hl’C. 

RAYMOND  SWING 

NET 

6:30 

£-£ 

THE  LONE  RANGER 

NET 

7:00 

•  £  *£ 

WOODY  HERMAN'S  ORCHESTRA 

NET 

7:30 

£-C- 

THIS  IS  YOUR  FBI 

NET 

At  00 

£-C 

ALAN  YOUNG 

NET 

§:30 

£-€■ 

THE  SHERIFF 

NET 

8:55 

bl-C 

CHESTER  MORRISON 

NET 

9:00 

£•£ 

BOXING  BOUTS 

NET 

-2- 

■  BEST  COPY  AVAILABLE 

from  the  original  bound  volume 


EXHIBIT  8 


< 


PRESENT  WEEKLY  PROGRAM  SCHEDULE 
APRIL  14th  THROU®  APRIL  20th,  1946 


FRIDAY 


9:30  PM 

£-£ 

YOUR  AMERICAN  SPORTS  PA® 

NET 

\0:00 

A I-& 

LATEST  IN  SPORTS 

LOC 

10:15 

/v/.S 

CAL  TINNEY 

SET 

10:30 

VARIETY  IN  MUSIC 

LOC 

i>miU 

siPni'N 

£-C 

£'5 

DANCING  PARTY 

LOC 

11:55 

H-S 

NEWS 

LX 

12:00 

SI®  OFF 

IX 

-3- 


I 


| 
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EXHIBIT  8 


*«  —r. 


PRESENT  WEEKLY  PROGRAM  SCHEDULE 

APRIL  14th  THROUGH  APRIL  20th,  1946 

IgA' 

SATURDAY 

6:00  AH  ao  mi  a/  C-S 

TIC  TOC  PARADE 

LX 

W:00 

MARTIN  A  GRONSKY 

NET 

7:15 

ON  PARADE 

LX 

7:50 

£-S 

MORNING  MOODS 

LX 

7:45 

K-C 

NEWS 

LX 

7:50 

hi- c 

NEWS 

LX 

7:55 

»»  -.#4 

8:00 o*'  ./W 

dll'-C 

^  •  w 

c-s 

OPTIMIST  CLUB 

BREAKFAST  HOUR 

TRASS 

LX 

8:30 

£-6 

WAKE  UP  AND  SMILE 

NET 

9:00 

GALEN  DRAKE 

NET 

9:15 

£0-C* 

HEALTH  PARADE 

LX 

^:30 

£-S 

TEEN  TOWN 

NET 

10:00 

SALVATION  ARMY 

LX 

10:15 

£0-5 

CANCER  CONTROL 

TRANS 

10:30 

£-C 

BETTY  MOORE 

NET 

10:45 

£-C 

NOTES  PROM  A  DIARY 

NET 

11:00 

£b‘S 

GROWING  IN  SAFETY 

LX 

11:30 

ACJt-A 

THE  AMERICAN  FARMER 

RET 

12:00  N 

W*c 

NEWS 

LX 

12:15 

£-5 

RHYTHM  REVUE 

LX 

12:20 

£0-5 

CANCER  CONTROL 

TRANS 

42:25 

a/*c 

SAVINGS  TALK 

REM 

12;30 

TEXAS  COWBOYS 

REM 

1:00 

£-5 

CHICAGO  SERESADE 

NET 

-1- 


BEST  COPY  AVAILABLE 

from  the  original  bound  volume 


^  EXHIBIT  8 
PRESENT  WEEKLY  PROGRAM  SCHEDULE 


SATURDAY 
1:30  PM 
1:45 
2:00 
2:30 
3:00 
4:00 
5:00 
5:05 
5:15 
5:30 
5:45 
6:00 

» 

6:15 

\ 

6:30 
7:00 
7:30 
8:00 
8:30 
9:30 
10:00 
10:30 
10:45 
1:55 
12:00  X 


APRIL  14th  THROUGH  APRIL  20th,  1946 


-  c 
£-  -S 
£*  5 
€-S 

C.II/-S 

bi'C 

di/-  & 

£-S 

£-Jt 

£-6 

£*C 

e-c 

fc--S 

£'S 

^*5 


AMERICAN  LEGION 

MELODIES  TO  REMEMBER 

PIANO  PLAYHOUSE 

ROUND  UP  TIME 

DUNE  ELLINGTON  ENTERTAINS 

SATURDAY  CONCERT 

GANGBUSTER  CLUES 

SUNDAY  SCHOOL  UE3S0N 

TAKE  YOUR  CHOICE 

HARRY  WISMER 

LABOR  USA 

THE  VOICE  OF  BUSINESS 

VETERANS  BULLETIN 

THE  GREEN  HORNET 

DICK  TRACY 

FAMOUS  JURY  TRIALS 

GANGSU3TERS 

BOSTON  SYMPHONY  CONCERT 
HAY  LOFT  HOTEDCWN 
CHEZ  PAREE  ORCHESTRA 
SPORTS  REVUE 
DANCING  PARTY 
NEWS 

SION  OFF 


NET  | 


NET  | 
NET  \ 
NET 
TRANS 
LX  j 
TRANS 
NET 
NET  ! 
NET 
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i  2! 

i 

Tf‘22 

VIA 

i 

mmy.  mi  -  A-j 


j 
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8:00  A, M.  6:00  P.K.ALL  OTHER 

6:00  P.M,  11:00  P»M.  HOURS  TOTAL  *  ! 


Hotvork  Commercial 

(KC) 

32:10 

15:00 

o 

to 

• 

47,40 

38,13  ; 

Hotvork  Sustaining 

<HS) 

14s  30 

9:15 

4:00 

27:45 

22,2  I 

Recorded  Oonnerclal 

(ac) 

6:40 

3:45 

5:50 

16:15 

13.  ■ 

Rocorded  Sustaining 

(as) 

1:55 

2:55 

7:45 

12:35 

10.07  i 

j 

Wire  Commercial 

(vc) 

1:30 

1:15 

1:25 

4:10 

9*33 

Wire  Sustaining 

(vs) 

0 

.05 

o 

w 

• 

,35 

0.47  j 

Live  Connercial 

(LC) 

10:55 

1:00 

0 

11:55 

9.53  i 

Lire  Sustaining 

(IS) 

2:20 

1:45 

0 

4:05 

3.27 

TOTAL 

70  hrs. 

35  hrs. 

20  hrs. 

125 

100* 

Ho,  of  Spot  Announcements 

(SA)  296 

95 

43 

434 

Ho,  of  Sustaining* Public 
Service  Announces ants 

(PSA)  93 

90 

88 

271 

Total 

Conoerelal  -  80 

hrs,  - 

64* 

s 

Sustaining  45 

hrs,  - 

36* 
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Raportar . . . . 


7  3  «r«/  - 

1730 

gaiai  mi  &  22 a 


COMPOSITE  WEEK:  SUNDAY,  DEC.  9,  1945;  MONDAY, 
JANUARY  15,  1945;  TUESDAY,  MARCH  15,  1945; 
WEDNESDAY,  APRIL  25,  1945;  THURSDAY,  JURE  7,  1945, 


FRIDAY, 

AUGUST  24,  1945; 

SATURDAY, 

OCTOBER 

13,  1945. 

8:00  A.M. 
6:00  P.M. 

6; 00  P.M. 
11:00  P.M. 

ALL  OTHER 
_ HOURS _  total 

< 

Network  Coaaercial 

(sc) 

24*  40 

19 

2*45. 

46*25 

37.43* 

Network  Sustaining 

(ss) 

19*10 

6*05 

1*30 

26*45 

21.57  : 

Recorded  Commercial 

(B,C) 

7*40 

3*50 

4*55 

lo*25 

13.26 

Recorded  Sustaining 

(as) 

2*05 

3*45 

4*25 

10*15 

8,28 

Wire  Comaerelal 

(sc) 

4*45 

1*30 

1*30 

7*45' 

6.25 

iFire  Sustaining 

(vs) 

0 

•  20 

-.10 

o 

to 

. 

o 

Live  Commercial 

(LC) 

8:30 

1:55 

1:30 

11:55 

9.61 

Live  Sustaining 

(LS) 

3:10 

• 

o» 

.05 

4. 

3.2 

TOTAli 

70  hrs. 

37  hts. 

10  aln.  ; 

16  hrs. 
50  aln. 

124  hrs. 

» 

So.  of  Spot  Announcements 

(SA)  292 

106 

92 

490 

So.  of  Sustaining  Public 
Service  Announcements 

(PSA)  50 

10 

53 

113 

TOTAL  COMMERCIAL  82  Hrs.  30  Min.  -  66. 54$ 

SUSTAINING  41  »  30  »  -•  33.46* 
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The  principal  proposed  changes  other  than  normal  program  variations,  which 
occur  in  the  course  of  business  or  emergencies,  would  be  the  addition  of  the  two 
specific  periods  referred  to  for  agricultural  programs,  -in  exhibit  P  ef  the  ippll 
■eat  >  on  file  a  state want  on  this  eubjaat  wae  wade  aa  part  ef  paragraph  (7),  page 

three  (5)  thereof. — With  further  reference >  thereto,  if  given  the  increase — 4» - 

power  requested  In  the  applloe-bion)- we  feel  we  cannot  only  de  a  mere  thorough  and — t 
complete  job  la  the  area  we  are  now  serving,  but  we  oan  do  a  definite  farm  service 
in  the  area* a  we  ohould  govern  with  the  Increase i 

According  to  the  engineering  data  on  file,  this  Increase  should  enable  us  to 
cover  twenty-one  counties  in  the  state  of  Kentucky  we  are  not  now  serving  and  seven 
counties  in  Indiana,  with  an  estimated  population  of  379,000  people. 

In  these  twenty-one  counties  in  Kentucky  there  are  36,094  farms  with  378,358  j 
acres  planted  in  com;  73,956  acres  planted  in  wheat;  88,279  acres  planted  in 
toba-co  and  287,724  acres  planted  in  hay  or  food  crops.  In  the  seven  Indiana 
counties  there  are  12,755  farms  with  133,220  acres  planted  in  corn;  50,592  acres  j 
planted  in  wheat;  6,227  acres  planted  in  tobacco  and  108,755  acres  planted  in  hay  j 
or  feed  crops.  In  theso  two  area's  will  also  be  found  farmers  raising  vegetables,  j 
fruits,  field  crops,  poultry  and  livestock. 

To  serve  these  poeple  we  plan  on  setting  aside  on  our  daily  schodule,  Monday 
through  Saturday,  6:45  to  7:00  AM  and  12:15  to  12:30  PM  for  programs  dealing  with 
agriculture,  livestock  and  farm  nows  in  general.  We,  of  course,  will  add  to  our 
present  staff  a  man  capable  of  handling  and  directing  these  two  programs.  We  have 
written  to  each  county  agent  in  the  above  mentioned  counties  telling  them  of  our 
plans  and  offering  our  facilities  with  the  above  mentioned  programs  for  their  use 
to  transmit  information  of  Interest  to  the  farmors  in  their  county.  We  also  have 
contacted  the  Department  of  Agriculture  in  Louisville,  Lexington  and  Washington  to 
assure  them  of  our  fullest  cooperation  with  them,  in  offering  them  our  services  fre* 
We  fully  expect  to  have  our  farm  director  out  in  the  field  calling  on  these 
farmers,  discussing  problems  that  face  these  people* 
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We  have  arranged  to  have  as  an  advisor  for  our  farm  programs  a  man  familiar  with 
not  only  the  farmers  of  Kentucky  and  Indiana,  hut  thoroughly  familiar  with  their 
problems  and  interest.  Ho  is  editor  of  The  Kentucky  Farmers*  Homo  Journal,  Mr. 

Jack  Mat lick  of  Louisville. 

Toe,  ene  ef  our  staelcheldewe  and  efftaaaa,  Mr.  Claim  finydoa*;  ta  manager  ef  awe 
■of-tfae  nation *a  top  agricultural -»tatioa»,  WLSV  Chioego,  end  Mis  Snyder  *-9  years  of — 

rvntt*  In  thia  flalrt-wITI  a-1.an  ha  a.t  ftiir  rnmmanrt_l.n_  an  aAiH  arvry  napaWTry,"  ♦».- 

Is  now  and  has  been  on  ether  matters. 

Among  the  material  we  will  use  on  these  programs  will  be  weather  reports, 
highway  bulletins,  livestock  reports,  market  reports,  4  H  news.  Department  of 
Agriculture  news,  crop  reports,  tobacco  news  and  prices,  etc. 

We  have  two  or  three  men  in  mind,  all  highly  recommended,  for  our  agricultural 
director  and  our  selection  will  be  made  from  the  man  we  feel  will  be  best  qualfled 
for  le  post.  These  programs  will  not  bo  set  up  as  entertainment,  but  to  render 
a  much  needod  service. 
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SUNDAY: 

l 

7:00  AH 

AT-  S 

NEWS  SUMMARY 

NET 

7:15  AH 

RFL-  S 

CHRISTIAN  POST  WAR  RECONSTRUCTION 

TRANS 

7:30 

F-  S 
» 

COFFEE  CONCERT 

NET 

i 

8:00 

RfL-C 

SERMON  IN  SONG 

TRANS  | 

8:15 

F-  S 

COAST  TO  COAST  ON  A  BUS 

NET 

i 

9:00 

Re-L  -  c 

CHURCH  OF  CHRIST 

LOC 

9:15 

RFl-S 

OLD  SUNDAY  SCHOOL  DESS  ON 

TRANS 

9;30 

RFL-S 

S  OUTHERNNAIRES 

NET 

10:00 

Q.iv-5 

KNOW  YOUR  NEIGHBOR 

LOCAL 

10:15 

7? EL-  S 

VOICE  OF  THE  SOUTH. 

LOCAL 

10:30 

REL-S 

HOUR  OF  FAITH 

NET 

11:00 

H-S 

THIS  WEEK  AROUND  THE  WORID 

NET 

11:30 

REL-Q. 

SUNDAY  REVERIE 

LOC 

il:45 

F-Q. 

KEEPSAKE  MELODIES 

LOC 

12:00 

f-  C 

SONG  OF  ROMANCE 

LOC 

12:15 

Af-S 

ORSON  WELLES 

NET 

12:30 

f-(L 

SAMMY  KAYE1 3  SERENADE 

NET 

32:56 

C/’y-s 

CIEAN  UP  CAMPAIGN 

LOC 

.  1:00 

F'C 

MUSIC  YOU  LIKE  TO  HEAR 

LOC 

1:30 

REL-S 

NATIONAL  VESPERS 

NET 

2:00  . 

A’-S 

DON  HOLLENBECK 

NET 

2:15 

/V-C 

GALEN  DRAKE 

NET 

,  2:30 

F~C 

A  PRESENT  FROM  HOLLYWOOD 

NET 

2:45 

E- S 

JOHNNY  THOMPSON 

‘  NET 

3:00 

"  e-c. 

DARTS  FOR  DOUGH- 

NET 

3-.30 

C,\V-C- 

OPTIMIST  CLUB 

TRANS 

,  4:00 

F-C 

COURT  OF  MISSING  HEIRS 

NET 

4:30 

COUNTERSPY 

NET 
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SUNDAY 

5:00  PM 

HAIL  OF  FAME 

NET 

5:30 

f-c 

SUNDAY  EVENING  PARTY 

NET 

6:00 

DREW  PEARSON 

NET 

6:15 

//-S 

DON  GARDINER 

NET 

6:30 

fD-C 

QUIZ  KIDS 

NET 

7:00 

-r-c 

SUNDAY  EVENING  HOUR 

NET 

8:00 

A/- C 

WALTER  W INC HELL 

NET 

8:15 

//-C. 

LOUELLA  PARSONS 

NET 

8:30 

0 

1 

La GUARD IA  SPEAKS 

NET 

8:45 

//  -  C. 

JIMMIE  F IDLER 

NET 

9:00 

E-  C* 

THEATRE  GUILD  ON  THE  AIR 

NET 

10:00 

£■-  O' 

MUSICAL  FAVORITES 

LOC 

10:30 

ea.  -  c. 

GOOD  NEWS  HOUR 

TRANS 

11:00 

/V-  s 

NEWS 

NET 

11:05 

i 

£"-  S 

HENRY  BRANDONS  ORCHESTRA 

NET 

11:30 

i 

£■-  s 

ray  McKinley  orchestra 

NET 

11:55 

/v  -S 

NEWS 

LOC 

12:00M 

SIGN  OFF 
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MONDAY 

6:00  AM 

3  0  T**Js*> . 

S  *  -7KU*.  . 

/■-  s 

TIC  TOC  PARADE 

LX  • 

6:45 

-  S 

DAI LI  FARM  PROGRAM 

LX 

1 

7:00 

N-S 

MARTIN  A GRONSKY 

NET 

i 

7:15 

B-e 

ON  PARADE 

LXAL 

7;50 

E-C 

f IKE 

NET 

7:45 

tve. 

NEWS 

LX 

i 

8:00 

J0  )Ht  i  1  • 

£-t 

i-s 

breakfast  chib 

NET 

i 

i 

9:00 

E-G 

MI  TRUE  ST  OKI 

NET 

j 

9:25 

kJ-0 

BETTI  CROCKER 

NET 

9:30 

HIMNS  OF  ALL  CHURCHES 

NET 

9:45 

Af-C 

ONE  WOMAN'S  OPINION 

NET 

i 

j 

10:00 

£ -C 

BREAKFAST  IN  HOLLYWOOD 

NET 

10:30 

rt-e. 

GIL  MARTIN 

NET 

<0:45 

ri~C 

TED  MALONE 

NET  | 

11:00 

£  -C 

GLAMOUR  MANOR 

NET 

1 

11:30 

£4.-0. 

LADI  LOOKOUT 

LX 

11:45 

£-C 

BING  SINGS 

LX 

12:00 

rf-c 

BAUKHAGK 

LX 

12:15 

°t-% 

DAILY  FARM  PROGRAM 

LX 

12-.30 

E-C 

TEXAS  COWBOYS 

LX 

1:00 

H-C 

JOHN  B.  KENNEDY 

NET 

i  1:15 

E-C 

ETHEL  AND  ALBERT 

NET 

i 

,  1:30 

£  -C 

BRIDE  AND  GROOM 

NET 

I 

$:00 

£  -5 

AL  PEARCE 

NET 

2:15 

EM  -5 

UNITED  NATIONS  COUNCIL 

NET 

j  2:30 

C~-  -  c 

CLASSIFIED  COLUMN 

LX 

i  2:40 

E-C 

TODAY'S  TOP  TUNE 

LX 

2:45 

E-C 

LADIES  HE  SEATED 

NET 

i 

3:00 

£  -  C 

JACK  BERCH 

-1» 

NET 
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3:15  PM 

£  -C 

home  MAKERS  TREASURE  CHEST 

LOC 

3:45 

C U-  -  c 

RADIO  WOMAN’S  CLUB 

LOC 

.  4:00 

!  * 

£«L-  S 

SAFETY  CENTER 

LOC 

t 

‘  4:15 

M-C 

NEWS 

LOC 

4:25 

h-c 

SPICE  OF  lire 

LOC 

4:30 

(3jl.  C. 

GENEVA  COOPER 

LOC 

4:45 

£  -  C 

HOP  HARRIGAN 

NET 

5:00 

£  -  C 

TERRY  AND  THE  PIRATES 

NET 

6:15 

£  -C 

DICK  TRACY 

NET 

5:30 

E-C. 

JACK  ARMSTRONG 

NET 

5:45 

£  -  C 

GENE  AUTRY 

LOC 

6:00 

«  -  c 

NEWS  BAUER 

LOC 

6:15 

N  -  C 

RAYMOND  SWING 

NET 

6:30 

E-  C. 

THE  LONE  RANGER 

NET 

7:00 

£  -  C 

LUM  *N  ABNER 

NET 

7:15 

H-C 

HEDDA  HOPPER 

NET 

7:30 

E-S 

FAT  MAN 

NET 

8:00 

£-  S 

I  DEAL  IN  CRIME 

NET 

8:30 

£  -  S 

FOREVER  TOPS 

NET 

8:55 

h-s 

ELMER  DAVIS 

NET 

9:00 

Ed..  C 

CONGRESS  ON  THE  AIR 

TRANS 

9:30 

Civ-  S 

QUESTION  FOR  AMERICA 

NET 

10:00 

N-  S 

LATEST  IN  SPORTS  B  MOORE 

LOC 

1:15 

N-  S 

CAL  TINNEY 

NET 

10:30 

E-C 

VARIETY  IN  MUSIC 

LOC 

10:45 

E.  -  C 

e  -  S 

DANCING  PARTY 

LOC 

11:55 

12:00 

fi  -  S 

NEWS 

shot  ore 

LOC 

-2- 


BEST  COPY  AVAILABLE 

from  the  original  bound  volume 


EXHIBIT  El  GET- C, 
PROPOSED  WEEKLY  SCHEDULE 


RADIO  STATION 

WIKN 

3  i  - 

-,1L  j  L  E-  Z 
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/vi'u.Wi .  fii  -  C 

TIC  TOC  TIME 

6:45 

aT‘-  "  5 

DAILY  FARM  PROGRAM 

7:00 

*  -  S 

MARTIN  A  GRONSKY 

7:15 

£-e 

ON  PARADE 

7:30 

&  -S 

uaiJjDIjE  i  rK 

7:45 

h-c. 

NEWS 

8:00 

3*  . 

3* 

• 

£-e 

BREAKFAST  CLUB 

■V»%  '  ^  • 

£-  S 

9:00 

E-C 

MY  TRUE  STORY 

9:25 

EJ..C 

BETTY  CROCKER 

9:30 

HYMNS  OP  ALL  CHURCHES 

9:45 

E-C 

THE  LISTENING  POST 

10:00 

6--C 

BREAKFAST  IN  HOLLYWOOD 

10:30 

H  -  c 

GIL  MARTYN 

AO:  45 

N-C 

TED  MALONE 

11:00 

E-C 

GLAMOUR  MANOR 

11:30 

E«L-  C 

LADY  LOOKOUT 

11:45 

E-C 

BING  SINGS 

12:00 

n  -c 

BAUEHAGE 

12:15 

Y's 

DAILY  FARM  PROGRAM 

12:30 

E  -C 

TEXAS  COWBOYS 

1:00 

h-C 

JOHN  B.  KENNEDY 

1:15 

E-C 

ExHEL  AND  ALBERT 

1:30 

E-C 

BRIDE  AND  GROOM 

2:00 

E-C 

AL  PEARCE 

2:30 

Civ  - C 

CLASSIFIED  COLUMN 

2:40 

E-C 

TODAY*  S  TOP  TUNE 

2:45 

E-C 

LADIES  BE  SEATED 

3:00 

£-C 

JACK  BERCH 

3:15 

E-C 

TREASURE  CHEST 
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NET 
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NET 
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RADIO  STATION  WINN 

TUESDAY 

3:45 

C*-C 

RADIO  WOMAN’S  CLUB 

LOC 

4:00 

C«*-C 

BOY  SCOUTS 

LOC 

4:15 

N-C 

NEWS 

LOC 

4:25 

H-C 

SPICE  OP  LITE 

LOC 

4:30 

GENEVA  COOPER 

LOC 

4:45 

E-C 

HOP  HAHHIGAN 

NET 

5:00 

EC 

TERHY  AND  THE  PIRATES 

NET 

5;15 

E-C 

DICK  TRACY 

NET 

5:30 

E-C 

JACK  ARMSTRONG 

NET 

5:45 

E-C 

GENE  AUTRY 

LOC 

6:00 

n-c 

NEWS  BAUER 

LOC 

6:15 

N-C 

RAYMOND  SWING 

NET 

6;30 

E-C 

LOUISVILLE  ENSEMBIE 

LOC 

7:00 

E-C 

LUM  ’N  ABNER 

NET 

7:15 

Ed-C 

LEADERS  OP  TOMORROW 

LOC 

7:30 

E-C 

DARK  VENTURE 

NET 

8:00 

«-C 

THE  ED  SULLIVAN  PROGRAM 

NET 

8:15 

E-t 

EUGENE  BAIRD 

NET 

8:30 

EJ-C. 

THE  DOCTOR’S  TALK  IT  OVER 

NET 

8:45 

E-C 

HANK  D  AMICO 

NET 

8:55 

w-c 

ELMER  DAVIS 

NET 

9:00 

M-S 

DON  HOLLENBECK 

NET 

9;15 

E-C 

MUSICAL  FAVORITIES 

LX 

9:30 

EJS 

WAKE  UP  AMERICA 

LX 

10:00 

n-  5 

LATEST  IN  SPORTS  B  MOORE 

LX 

10:15 

n-s 

CAL  TINNEY 

NET 

10:30 

EC 

JC-tf 

VARIETY  IN  MUSIC 

LX  * 

10:45 

sr  - 

X-S 

DANCING  PARTY- 

LX 

11:55 

12:00 

n-s 

HEWS 

SIGN  OPP  2 

LOC 
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RADIO  STATION  WINN 

WEDNESDAY 

20 

6:00  AM  ,s  ~~ 

f '.1  TIC  TOC  TIME 

LOG 

6:45 

fyy-s  daily  farm  program 

LOC 

7:00 

11-5  MARTIN  AGRCNSKY 

NET 

^15 

l-C  ON  PARADE 

LOC 

7:30 

F-6  XJKUIEIE  IKE 

NET 

i 

7:45 

rt-C  NEWS 

LOC 

8:00 

r-t  BREAKFAST  CLUB 
fc-s 

NET 

i 

9:00 

K.  MY  TRUE  STORY 

NET  | 

9;25 

BETTY  CROCKER 

NET 

9:30 

ffcJ-l  HYMNS  OF  ALL  CHURCHES 

NET 

9:45 

£.£•  THE  LISTENING  POST 

NET 

i 

10:00 

T.-C  BREAKFAST  IN  HOLLYWOOD 

NET 

i 

i 

10:30 

GIL  MARTYN 

NET 

45 

rt-t  TED  MALCNE 

NET 

11:00 

H-C  GLAMOUR  MANOR 

NET 

11:30 

£V-C  LADY  LOOKOUT 

LOC 

11:45 

£-C.  BING  SINGS 

LOC 

12:00 

tf-C  BAUKHAGE 

NET 

i 

12:15 

fy*-s  DAILY  FARM  PROGRAM 

LOC 

12:30 

£-C  TEXAS  COWBOYS 

HEM  j 

1:00 

KJB  KENNEDY 

NET 

1:15 

F-£  ETHEL  AND  ALBERT 

NET 

1:30 

H-C  BRIDE  AND  GROOM 

NET 

i 

4i00 

E-s  AL  PEARCE 

NET 

i 

i 

2:30 

C.i-C  CLASSIFIED  COLUMN 

LOC 

2:40 

E-C  TODAY1 S  TOP  TUNE 

LOC 

2;45 

E-C  LADIES  BE  SEATED 

NET 

3:00 

JACK  BERCH 

NET 

3:15 

i 

E-c  TREASURE  CHEST 

LOC 

BEST  COPY  AVAILABLE 

from  the  original  bound  volume 
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prop! 


CHEDUIE 


RADIO  STATION  WINN 

WEENESDAY 

3:45 

(Vr  -  C 

RADIO  WCMAN»S  CLUB 

LOC 

4:00 

S 

OPA  REPORTER 

LOC 

4:15 

w-c 

NEWS 

LOC 

<4:25 

N-C. 

SPICE  OP  LITE 

LOC 

4:30 

/?e/-C 

GENEVA  COOPER 

LOC 

4:45 

EC. 

HOP  HARHIGAN 

NET 

5:00 

B-C 

TERRI  AND  THE  PIRATES 

NET 

5‘15 

£-C 

DICK  TRACY 

NET 

5:30 

F-C. 

JACK  ARMSTRONG 

NET 

5:45 

£-c 

GENE  AUTRY 

LOC 

6:00 

NEWS  BAUER 

LOG- 

6:15 

n<. 

RAYMOND  SWING 

NET 

6:30 

E-C 

LONE  RANGER 

NET 

^:00 

E- c 

LUM  'N  ABNER 

NET 

7:15 

n-i 

DON  HOLLENBECK 

NET 

7:30 

£•  C. 

PISHING  AND  HUNTING  CLUB 

NET 

8:00 

Fd-S 

JONES  AND  I 

NET 

8:30 

E-S 

SO  YOU  WANT  TO  LEAD  A  BAND 

NET 

8:55 

tl- c 

CHESTER  MORRISON 

NET 

9:00 

f-s 

HOLLYWOOD  THEATER 

NET 

9:30 

Ed -5 

LEST  WE  FORGET 

TRANS 

9:45 

C.*'$ 

CANCER  CONTROL 

TRANS 

10:00 

ns 

SPORTS  B  MOORE 

LOC 

10:15 

ns 

CAL  TINNEY 

NET 

10: 00 

E-C 

VARIETY  IN  MUSIC 

LOC 

10:45  sfZZ: 

E-C 

t-S 

DANCING  PARTY 

LOC 

11:55 

n-s 

NEWS 

LOC 

12:00 

SION  OPP 

LOC 

1 


-2- 


BEST  COPY  AVAILABLE 

from  the  original  bound  volume 


EXHIBIT  HI  car 
PROPOSED  WEEKLY  SCHEDULE 
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:.T34  334 

RADIO  STATION  WINN  THURSDAY 


6:00 

£-c- 

TIC  TOC  PARADE 

LOC 

I 

1 

6:45 

DAILY  FARM  PROGRAM 

LX 

7:00 

MARTIN  A GRONSKY 

NET 

! 

r':15 

£*c 

CN  PARADE 

LX 

7:30 

jF-S 

UKULEIE  IKE 

NET 

7:45 

A/-C 

NEWS 

LX 

8:00 

9:00 

£•<1 

breakfast  club 

MY  TRUE  STORY 

NET 

NET 

j 

9:25 

fo-c- 

BETTY  CROCKER 

NET 

9:30 

m*e 

HYMNS  OF  ALL  CHURCHES 

NET 

9:45 

THE  LISTENING  POST 

NET 

10:00 

c*C 

BREAKFAST  IN  HOLLYWOOD 

NET 

10:30 

GIL  MARTIN 

NET 

1:45 

w-c 

TED  MALONE 

NET 

11:00 

£'C 

GLAMOUR  MANOR 

NET 

11:30 

£fl-^ 

LADY  LOOKOUT 

LX 

11:45 

£-C- 

BING  SINGS 

LX 

12:00 

rJ-C 

BAUKHAGE 

NET 

12:15 

ACR'S 

DAILY  FARM  PROGRAM 

LX 

12:30 

fe-c 

TEXAS  COWBOYS 

LX 

1:00 

A/-C 

JOHN  B  KENNEDY 

NET 

1:15 

BC- 

ETHEL  AND  ALBERT 

NET 

J 

1:30 

£<- 

BRIDE  AND  GROOM 

NET 

5:00 

V* 

AL  PEARCE 

NET 

2:30 

<*  I/-C 

CLASSIFIED  COLUMN 

LX 

2:40 

c*C 

TODAY* 3  TOP  TUNE 

LX 

2:45 

£-<^ 

LADIES  BE  SEATED 

NET 

3:00 

£-C 

JACK  BERCH 

1 

NET 

3:15 

f.C. 

TREASURE  CHEST 

LX 

-1- 


BEST  COPY  AVAILABLE 
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EXHIBIT  EIGHT  -C 

3*A 

17C5 

j 

PROPOSED  WEEKLY  SCHEDUIE 

RADIO  STATICS  WHIR 

THURSDAY 

3:45 

CxV-  C 

RADIO  WOMAN’S  CHJB 

LOC 

4:00 

£»V-  £ 

CANCER  CONTROL 

LOC 

4:15 

A/-<^ 

NEWS 

LOC 

Zhs 

/J-C. 

SPICE  OF  LIFE 

LOC 

4:30 

/?£L-0- 

GENEVA  COOPER 

LOC 

4:45 

£*c. 

BOP  HARBXGAN 

NET 

5:00 

!  £-C- 

TERRY  AND  THE  PIRATES 

NET 

5:15 

DICK  TRACY 

NET 

5:30 

JACK  ARMSTRONG 

NET 

5:45 

£.C. 

(ENE  AUTRY 

LOC 

6:00 

I-J-C 

NEWS  BAUER 

LOC 

6:15 

hl-C. 

RAYMOND  SWING 

NET 

6:30 

£-C~ 

ROMANCE  AND  MELODY 

LOC 

00 

LOM  *N  ABNER 

NET 

7:15 

blCr 

EARL  GODWIN 

NET 

7:30 

£b-£ 

AMERICAN  TOWN  MEETING 

NET 

8:30 

£•< - 

DETECT  AND  COLLECT 

NET 

8:55 

h(*C 

CHESTER  MORRISON 

NET 

9:00 

CURTAIN  TIME 

NET 

9:30 

F-c 

MUSICAL  FAVORITIES 

LOC 

9:45 

dlV-£ 

BOUQUETS  AND  BRICKBATS 

LOC 

10:00 

^y-s 

LATEST  IN  SPORTS  B  MOORE 

LOC 

10:15. 

CAL  TINNEY 

NET 

104.30 

£'<^ 

VARIETY  IN  MU3IC 

LOC 

10:45 

£.5 

DANCING  PARTY 

LOC 

11:55 

V-Jb 

NEWS 

LOC 

12:00 

SIGN  OFF 

LOC 

-2- 


BEST  COPY  AVAILABLE 

from  the  original  bound  volume 


EXHIBIT  EIGHT 
PROPOSED  WEEKLY  SCHEDULE 
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RADIO  STATION  WINN 

FRIDAY 

6:00 

3*  /•«*, 

'■  e-~s 

TIC  TOC  PARADE 

LOC 

6:45 

Of*  -  -s 

DAILY  FARM  PROGRAM 

LOG 

7:00 

r-* 

MARTIN  A GRONSKY 

NET 

*-:15 

F  c 

CN  PARADE 

LOC 

7:30 

UKUIELE  IKE 

NET 

7:45 

y-t' 

NEWS 

LOC 

8:00 

M-  5 

7#  " 

BREAKFAST  CLUB 

NET 

9:00 

Ft 

MY  TRUE  STORY 

NET 

9:25 

04  &t-c 

HETTY  CROCKER 

NET 

9:30 

fit-  c 

HYMNS  OF  ALL  CHURCHES 

NET 

9:45 

F-C 

THE  LISTENING  POST 

NET 

10:00 

S-c, 

BREAKFAST  IN  HOLLYWOOD 

NET 

10:30 

M-c, 

GIL  MARTIN 

MET 

r^.45 

y-c* 

TED  MALONE 

NET 

11:00 

5-c 

GLAMOUR  MANOR 

NET 

11:30 

C 

LADY  LOOKOUT 

LOC 

11:45 

a-  ^ 

BING  SINGS 

LOC 

12:00 

fr-  c 

BAUKHAGE 

NET 

12:15 

^r“s 

DAILY  FARM  PROGRAM 
% 

LOC 

12:30 

£«  o 

TEXAS  COWBOYS 

REM 

1:00 

I!*  c 

JOHN  B  KENNEDY 

NET 

1:15 

£  -  «* 

ETHEL  AND  ALBERT 

NET 

1:30 

BRIDE  AND  GROOM 

NET 

SkPO 

£-  5 

AL  PEARCE 

NET 

2:30 

e 

CLASSIFIED  COLUMN 

LOC 

2:40 

f-  * 

TODAY* S  TOP  TUNE 

LOC 

2:45 

£  -  e. 

LADIES  BE  SEATED 

NET 

3:00 

r-  c 

JACK  KERCH 

NET 

3:15 

*  'c 

TREASURE  CHEST 

LOC 

3:45 

RADIO  WOMAN*  S  CLUB 

LOC 

BEST  COPY  AVAILABLE 


from  the  original  bound  volume 
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EXHIBIT  EIOST-g 
PROPOSED  WEEKLY  SCHEDULE 


3^A 

1737 


RADIO 

STATION  WISH 

FRIDAY 

4:00 

dU-.c 

BED  CROSS 

LOC 

4:15 

A- 

HEWS 

LOG 

4:25 

A'-c- 

SPICE  OP  Lire 

LOC 

4:50 

4a 

GENEVA  COOPER 

LOC 

4:45 

HOP  HARRXOAH 

NET 

5:00 

! 

E-  c. 

TERRY  A5D  THE  PIRATES 

NET 

5:15 

DICK  TRACY 

NET 

5:50 

0 

1 

JACK  ARMSTRONG 

BET 

5:45 

5-^ 

GENE  AUTRY 

LOC 

6:00 

f'-  C' 

HEWS  BAUER 

LOC 

6:15 

y-c 

RAYMOND  SWING 

NET 

6:50 

THE  LONE  RANGER 

NET 

7:00 

£ 

WOODY  HERMAN 

NET 

7:50 

i) 

1 

vtt 

THIS  IS  YOUR  FBI 

BET 

8:00 

B-c, 

ALAN  YOUNG 

BBT 

8:50 

E'Cr 

THE  SHERIPP 

NET 

8:55 

N- c. 

CHESTER  MORRISON 

BET 

9:00 

BOXING  BOUTS 

BET 

9:50 

YOUR  AMERICAN  SPORTS  PAGE 

BET 

10:00 

1 

r-5 

LATEST  IN  SPORTS  B  MOORE 

LOC 

10:15 

M-.s 

CAL  TINHEY 

BET 

10:50 

£-c 

VARIETY  IN  MUSIC 

LOC 

10:45 

/C  s.  t'  ^ 

DANCING  PARTY 

.LOC 

11:55 

.»  t  -  s 

/v-  s 

NEWS 

LOC 

12:00 

srta  ore 

LOC 

-2- 


EXHIBIT  EIGHT  -& 
PROPOSED  WEEKLY  SCHEDUI2 


RADIO  STATION  WINH 

3ATURDAY  j 

6:00  AM 

ZO  7W  .  ^  C 
tS  THcm.  .  S 

TIC  TOC  PARAEE 

LOC 

6:45 

5 

DAILY  FARM  PROGRAM 

LOC 

7:00 

N'  S 

MARTIN  A GRONSKY 

NET 

7:15 

£-<L 

ON  PARADE 

LOC 

7:30 

\ 

</» 

MORNING  MOODS  ’ 

LOC 

| 

7:45 

* 

1 

o 

NEWS 

LOC 

7:50 

Al -<L 

NEWS 

LOC 

7:55 

Cw-.-C 

OPTIMIST  CLUB 

TSARS 

8:00 

BREAKFAST  HOUR 

LOC 

8:30 

£- S 

WAKE  HP  AND  SMILE 

NET 

9:00 

A/  -O' 

GALEN  DRAKE 

NET 

9:15 

HEALTH  PARADE 

LOC 

!  9;30 

£-S 

TEEN  TOWN 

NET 

10:00 

(Ul.-S 

SALVATION  ARMY 

LOC 

10:15 

CJL-S 

CANCER  CONTROL 

TRASS 

10:30 

i 

0 

BETTY  MOORE 

NET 

10:45 

^  -s 

NOTES  FROM  A  DIARY 

NET 

11:00 

-  s 

GROWING  IN  SAFETY 

LOC 

11:30 

3-yw.  -  S 

THE  AMERICAN  FARMER 

NET 

12:00  H 

A  -  C- 

NEWS 

LOC 

12-15 

£^"-S 

DAT  LY  FARM  PROGRAM 

LOC 

12:30 

f-c 

TEXAS  COWBOYS 

REM 

1:00 

F-S. 

CHICAGO  SERENADE 

NET 

1:30 

cirr  -c 

AMERICAN  LEGION 

LOC 

1:45 

£-s 

MELODIES  TO  REMEMBER 

NET 

2:00 

PIANO  PLAYHOUSE 

NET 

2:30 

ROUND  UP  TIME 

NET 

,  3:00 

C^r-S 

DUKE  ELLINGTON  ENTERTAINS 

NET 

-1- 


I 
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RADIO  STATION  WINN 

4:00 

EXHIBIT  EIGHT  -<* 

PROPOSED  WEEKLY  SCHEDOIE 

SATURDAY  CCNCERT 

3  U 

-  7 -Q 

,  .  1  wv 

SATURDAY 

NET 

5:00 

A-S 

GAN  OUSTER  CLUES 

TRANS 

5:05 

fcu-s 

SUNDAY  SCHOOL  LESSON 

LOC 

5:15 

C/ur-  -  S 

TAKE  YOUR  CHOICE 

TRANS 

5:50 

HARRY  WISHER 

NET 

5:45 

LABOR  USA 

NET 

6:00 

Caw*-  -  S 

THE  VOICE  CP  BUSINESS 

NET 

6:15 

Ca>--C 

VETERANS  BULLETIN 

NET 

6:50 

E-S 

THE  GREEN  HORNET 

NET 

7*00 

F-C. 

DICK  TRACY 

NET 

7:50 

f-S 

FAMOUS  JURY  TRIALS 

NET 

8:00 

B-Q, 

GANCSUSTERS 

NET 

8:50 

B-  C 

BOSTON  SYMPHONY  CCNCERT 

NET 

9:50 

f-s 

HAY  LOFT  HOEDOWN 

NET 

10:00 

F-S 

CHEZ  PAREE  ORCHESTRA 

NET 

10:50 

/V'S 

SPORTS  REVUE 

LOC 

10:45 

^-s 

DANCING  PARTY 

LOC 

11:55 

*-S 

NEWS 

LOC 

12:00 

STGN  OFF 

LOC 

-2- 


BEST  COPY  AVAILABLE 

from  the  original  bound  volume 


LOG  ANALYSIS 
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1770 

Doz  He  +  fto.  73Sy 

EXHIBIT  8-L 


PROPOSED 

VZZK 

• 

8:00  A.M. 

6  rOO  P.M. 

6:00  P-.M. 
11:00  p:m. 

ALL  OTMR 

HOURS  TOTAL 

« 

Network  Commercial 

(HC) 

32:10 

N 

15:00 

.30 

47:40 

38.13 

Network  Sustaining 

(NS) 

14:45 

9:15 

4:00 

28:00 

22.4 

recorded  Commercial 

-  (  HC) 

5:40 

3:45 

4:20 

13:45 

11*00 

Secordad  Sustaining 

(HS) 

1:55 

2:55 

7:45 

12:35 

10.07 

*■>. i re  Commercial 

(VC) 

1:30 

1:15 

-1:25 

4:10 

3.33 

Wire  Sustaining  .. 

(VS) 

0 

0:5 

M:3£> 

:  35 

0.47 

i.ivo  Commercial 

(LC) 

10:10 

1  hr. 

0 

11:10 

8.93 

Clve.  Sustaining 

(LS) 

3:50 

;1:45 

1:30 

7:05 

5.67 

TOTAL 

70  hours 

35  hours 

.20  hrs. 

125  hrs. 

No.  of  Spot  Announcements 

(SA) 

No.  of  Sustaining  Public 
Service  Announcements 

(PSA) 

TOTAL  COMMERCIAL  76  hrs.  45  min,  -  61.4$ 

/  i 

"  SUSTAINING  48  "  15  -  38.6$ 

d^ho.  7 . 

QM8VT  N°- 

•  •••♦*  "****^ 

. t 

Date  '  jr^  '  — . 

. 
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1778  Kentucky  Exhibit  No.  9 

PUBLIC  SERVICE  PROGRAMMING  FOR 
THE  PAST  TWO  YEARS,  1944-1945 

The  policy  of  Radio  Station  WINN,  with  regard  to 
public  service  programming  is  a  matter  of  record  with  the 
Commission.  The  policy  was  again  stated  in  the  last  ap¬ 
plication  for  renewal  of  license.  It  is  further  set  forth  as 
part  of  Exhibit  F  of  this  application.  With  further  refer¬ 
ence  thereto,  there  is  attached  hereto  a  list  of  the  organi¬ 
zations — civic,  charitable,  etc.,  who  have  been  accorded 
and  used  the  facilities  of  the  Station  during  the  past  two 
years : 

Louisville  Urban  League 
St.  Agnes  Parish 
National  Bible  Week 
Laymen’s  National  Committee 
Louisville  and  Jefferson  County  Amateur  Boxing 
Association 

Falls  Cities  Rabbit  and  Cavy  Breeders  Association 

Memorial  Day  Committee 

Louisville  Water  Company 

Kentucky  Farm  Bureau  Federation 

Veterans  of  Foreign  Wars 

Jeffersontown  Area  Recreation  Board 

City  of  Jeffersonville 

City  of  New  Albany 

AAF  Convalescent  Hospital 

Goodwill  Industries 

Kentucky  State  Fair  Board 

1779  Federal  Bureau  of  Investigation 
Nichols  General  Hospital 
Radios  for  War  Veterans 
Louisville  Council  of  Churches 
Council  of  Social  Agencies 
Department  of  Labor 

Books  for  Fighting  Men  Committee 
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Birth  Registration  Committee 
Committee  for  Economic  Development 
United  Service  Organization 
United  States  Navy 
Louisville  Safety  Council 
March  of  Dimes  Committee 
Treasury  Department 
War  Production  Board 
Shrine  Circus 
Waste  Paper  Committee 
United  States  Marines 
Navy  V-5  Program 
Louisville  Highway  Department 
Waste  Grease  Committee 
WAC  Recruiting 
Victory  Food  Committee 
Food  for  Freedom 
Louisville  Police  Department 
Russian  War  Relief 
1780  OWI  and  the  Black  Market 
River  Bulletins  on  Flood 
OWI  and  Hold  Prices  Down 
Car  Sharing 
Coast  Guard  Recruiting 
File  Income  Tax  Returns 
SPAR  Recruiting 
Cancer  Control 
Save  Tires 

OWI  on  Recapping  Tires 
OWI — Stop  Waste 
Poppy  Day 

Infantile  Paralysis  Dance 
Be  a  Blood  Donor 
Memorial  Day  Committee 
OWI  on  Rationing 
OWI — Careless  Talk 
St.  Theresa  Church 
Gasoline  Conservation 
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YMCA 

Tin  Collection  Committee 
Victory  Garden  Committee 
Bowman  Field 
Swim  for  Health 
Days  for  Defense 
Food  for  Freedom 
Unrationed  Foods 

1781  Prayer  Service 

OWI  on  Honse  Cleaning 

Louisville  Recreation  Department 

Home  Canning 

Amphitheatre 

Kosair  Crippled  Children 

Red  Cross 

Housing 

Merchant  Marine 
St.  Francis  Picnic 
Eat  Wisely 
Buy  Bonds 
Prepare  for  Winter 
Mail  to  Servicemen 
Work  for  Victory 
Back  the  Attack 
Fuel  Conservation 
Christmas  Mail  Overseas 
Home  Front 
Help  Harvest  Crops 
Anti  Inflation 
Home  Front  Pledge 
Cincinnati  Symphony 
Civic  Club 

Philharmonic  Society 
All  Prayer  Day 
Holy  Name  Society 

1782  War  Fund 
Disabled  Veterans 
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Fort  Knox 
Adath  Israel 
V  Mail 

Election  Returns 
Civil  Service 

Federal  Housing  Authority 
Greek  Relief 
Holy  Trinity  Church 
Post  Office 

Musical  Instruments  for  Veterans 
Weather  Bulletins 

Indiana  Ordnance  Works,  Rocket  Plant  No.  2 
Jeffersonville  Quartermaster  Depot 
Retail  Grocers  Association 
R.  J.  Reynolds,  Inc. 

Adler  Manufacturing  Company 
Western  Electric  Company 
Tube  Turns  and  Girdler  Corporation 
American  Woolen  Company 
Louisville  Schools 
Ford  Plant 
Mengel  Company 
Kurfees  Company 
Louisville  Bedding  Company 
1783  Consolidated  Vultee  Aircraft  Corporation 
Jeffersonville  Boat  and  Machine  Company 
C.  T.  Deering  Printing  Company 
Army  Service  Forces 
Indiana  Ordnance  Works 
Hoosier  Ordnance  Plant 
City  of  Louisville 
Junior  League 
American  Legion 
Department  of  Internal  Revenue 
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1784  Kentucky  Exhibit  No.  9-A 
PUBLIC  SERVICE  PROGRAMS 

January 

This  We  Have  Done . Special 

Treasury  Star  Parade . Daily 

Quartermaster  Program . Weekly 

Social  Security  Program . Weekly 

Navy  Interview . Weekly 

Hasten  the  Day . Weekly 

Ewan  Clague  on  Post  War  Problems . Special 

On  Target . Weekly 

Girl  Scouts . Monthly 

March  of  Dimes . Special 

Air  Corps  Recruiting  Program . Special 

Red  Cross  Program . Special 

Satan ’s  Henchmen  . Special 

Back  from  Hell . Special 

Service  Serenade  . Weekly 

Armed  Service  Forces  Presents . Weekly 

Governor  John  Bricker . Special 

Soldiers  of  Production . Special 

President  Roosevelt’s  Birthday . Special 

Meet  Your  Navy . Weekly 

Feeding  Europe’s  Children . Special 

What’s  Your  War  Job . Weekly 

Metropolitan  Auditions  of  the  Air . Weekly 

Tribute  to  the  Unconquerable . Special 

President  Roosevelt . Special 

1785  Mystery  Chef  . Daily 

Special  Overseas  Broadcast . Special 

Secretary  of  the  Navy  Frank  Knox . Special 

Fourth  War  Loan  Drive . Special 

Let’s  Back  the  Attack . Special 

Jackson  Day  Dinner . Special 

Storyland  Theatre . Weekly 

Land  of  the  Lost. . Weekly 

Coast  to  Coast  on  a  Bus . Weekly 
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Voice  of  the  Army . - . Weekly 

WAC  Recruiting . Weekly 

OP  A  Reporter . Weekly 

Blue  Playhouse . Weekly 

Treasury  Salute  . Special 

Weekly  War  Journal . Weekly 

Something  for  the  Girls . Weekly 

U.  S.  Marines  . Weekly 

Wave  Interviews  . Weekly 

Tell  A  Tale  Time . Weekly 

War  Labor  Board . Weekly 

Circus  Stories  . Weekly 

Infantile  Paralysis  Program . Weekly 

Forecast  of  1945  . Special 

CIO  Program  . Special 

Special  OPA  Reporter . Special 

American  Association  of  Colleges . Special 

Labor  U.  S.  A . Weekly 

1786  Our  Boys  Abroad . Weekly 

All  American  Jazz  Concert . Special 

Inauguration  Ceremonies . Special 

Golden  Anniversarv 

of  National  Association  of  Manufacturers . Special 

Senators  Pepper  and  Brewster . Special 

Humbard  Family . Daily 

1787  February 

Our  Boys  Abroad . Weekly 

War  Labor  Board . Weekly 

Labor  U.  S.  A....~ . Weekly 

Missing  Persons  Bureau . Special 

Confederate  Women . Special 

WAC  Interviews . Special 

United  War  Effort . Special 

Brotherhood  Week . Special 

Joseph  Grew  . Special 

But  For  Their  Grace . Special 

One  Foot  In  Heaven . .. . Weekly 
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Report  from  Europe . 

Senator  Vandenberg  . 

Army  Nurse . 

Clare  Booth  Luce . 

Lincoln  Day  Dinner . 

John  Brown  Lee . 

Report  from  the  Pacific . 

Ed  Stettinius . 

Secretary  Morgenthau  . 

Interview  of  Nurses  from  Bataan . 

Inter-American  Conferences . 

Treasury  Star  Parade . 

Quartermaster  Program  . 

Social  Security  Program . 

1788  Navy  Interviews . 

Hasten  the  Day . 

On  Target  . 

Girl  Scouts . 

Red  Cross  Program . 

Service  Serenade  . 

Armed  Service  Forces  Presents . 

Meet  Your  Navy . 

What’s  Your  War  Job . 

Metropolitan  Auditions  of  the  Air. 

President  Roosevelt . . . 

Storyland  Theatre  . 

Land  of  the  Lost . 

Coast  to  Coast  on  a  Bus . 

Voice  of  the  Army . 

USO  Program . 

Kentucky  State  Guard . 

Francis  Ferguson . 

Income  Tax  Talk. . 

Special  War  Bond  Program . 

OPA  Reporter  . 

Dorothy  Thompson  . 

Yanks  In  the  Orient..... . .. . 

Mystery  Chef  . 


...Special 

...Special 

..Weekly 

...Special 

...Special 

...Special 

..Special 
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..Special 
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..Weekly 
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..Weekly 

..Weekly 

..Weekly 

..Weekly 

..Weekly 

..Weekly 

..Special 

..Weekly 

..Weekly 

..Weekly 

..Weekly 

..Special 

..Special 

. Daily 

..Special 
..Special 
..Weekly 
..Weekly 
..Weekly 
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Blue  Playhouse . Weekly 

Treasury  Salute  . Weekly 

Weekly  War  Journal . Weekly 

1789  Henry  J.  Stimson . Special 

Something  for  the  Girls . Weekly 

U.  S.  Marines . Special 

Tell  A  Tale  Time . Weekly 

1790  March 

Something  for  the  Girls . Weekly 

IT.  S.  Marines . Weekly 

Tell  A  Tale  Time . Weekly 

Our  Boys  Abroad . Weekly 

War  Labor  Board . Weekly 

Labor  U.  S.  A . Weekly 

One  Foot  In  Heaven . Weekly 

Army  Nurse . Weekly 

Flood  News  . Special 

Mayor  Wyatt  (Flood  Talk) . Special 

Kentucky  Society  for  Crippled  Children . Weekly 

Iwo  Jima  . Special 

Bishop’s  Relief  Show . Special 

Du  Pont  Awards . Special 

Too  Long  America . Special 

Academy  Award  Winners . Special 

One  Hundred  Forty-Third  Foundation 

of  U.  S.  Military  Academy . Special 

Bretton  Woods’  Discussion . Special 

Army  Playwriting  Contest . Special 

Senator  Tom  Connallv . Special 

Treasury  Star  Parade . Weekly 

Quartermaster  Program  . Weekly 

Social  Security  Program . Weekly 

Navy  Interviews . Weekly 

On  Target  . Weekly 

1791  Girl  Scouts  . Monthly 

Red  Cross  Program . Special 

Service  Serenade  . Weekly 
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Armed  Service  Forces  Presents . Weekly 

Meet  Your  Navy . Weekly 

What’s  Your  War  Job . Weekly 

Metropolitan  Auditions  of  the  Air . Weekly 

President  Roosevelt . Special 

Storyland  Theatre  . Weekly 

Land  of  the  Lost . Weekly 

Coast  to  Coast  on  a  Bus . Weekly 

Voice  of  the  Army . Weekly 

Francis  Ferguson  . Daily 

WAC  Recruiting  . Special 

Convoy  to  Russia . Special 

OP  A  Reporter . Weekly 

America  Sings  . Weekly 

Mystery  Chef  . Daily 

Special  Treasury  Show . Special 

Metropolitan  Opera — USA . Special 

Alfred  I.  Du  Pont . Special 

Madame  Sun  Yat  Sen . Special 

Fighting  Coast  Guard . Special 

United  Nations  Review . Weekly 

Money  Go  Round  (Inflation) . Special 

Dorothy  Thompson  . Weekly 

1792  Soldiers  with  Wings . Weekly 

Winston  Churchill . Special 

Yanks  in  the  Orient . Weekly 

Coast  Guard . Special 

Blue  Playhouse . Weekly 

Weekly  War  Journal . Weekly 

Mayor  La  Guardia . Special 

1793  April 

United  Nations  Review . Weekly 

Dorothy  Thompson  . Weekly 

Soldiers  with  Wings . Weekly 

Hope  of  the  World . Special 

Army  and  Navy  Awards . Special 

Sunrise  Service  . Special 


250 


Yanks  in  the  Orient . Weekly 

Jewish  Appeal . Special 

Four  Freedoms — War  Bond  Show . Special 

Listen  the  Women . Weekly 

Blue  Playhouse . Weekly 

Weekly  War  Journal . Weekly 

Mystery  Chef  .  Daily 

Quartermaster  Program . Weekly 

Social  Security  Program . Monthly 

Navy  Interview’s  . Weekly 

On  Target  . Weekly 

Girl  Scouts . Monthly 

Service  Serenade  . Weekly 

Meet  Your  Navy . Weekly 

What’s  Your  War  Job . ; . Weekly 

Metropolitan  Auditions  of  the  Air . Weekly 

Storyland  Theatre  . Weekly 

Land  of  the  Lost . Weekly 

Coast  to  Coast  on  a  Bus . Weekly 

Voice  of  the  Army . Weekly 

1794  Francis  Ferguson  . Daily 

OP  A  Reporter  . Weekly 

America  Sings . Weekly 

Mystery  Chef  . Daily 

World  Peace  Forum . Special 

Correspondents  Forum . Special 

Blue  Correspondents  . Daily 

AAF  in  Action . Special 

General  Lawrrence  Kuter . Special 

Gentlemen  Talk  of  Peace . Special 

News  and  President  Roosevelt’s  Mourning 

(61  Hours)  . Special 

Tribute  to  Ernie  Pyle . Special 

San  Francisco  Conference . Special 

Launching  of  Carrier  Roosevelt . Special 

Crew  of  the  Model  T . Special 

Watch  Tower  for  Tomorrow . Special 

San  Francisco  Spot  Light . Special 
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Washington  Story  . Weekly 

Clothing  Drive  Committee . Special 

Kentucky  Poetry  League . Special 

Songs  of  Death . Special 

On  the  Level . Special 

Flight  to  the  Pacific . Monthly 

U.  S.  Marines . Weekly 

Tell  A  Tale  Time . Weekly 

Our  Boys  Abroad . Weekly 

1795  War  Labor  Board . Weekly 

Labor  U.  S.  A . Weekly 

One  Foot  In  Heaven . Weekly 

1796  May 

U.  S.  Marines . Weekly 

Tell  A  Tale  Time . Weekly 

Our  Boys  Abroad . Weekly 

War  Labor  Board . Weekly 

Labor  U.  S.  A . Weekly 

Ed  Stettinius  . Special 

Mystery  Chef  . Daily 

War  Bond  Show . Special 

Military  Intelligence  . Special 

Child  Health  Day . Special 

War  Loan  Drive . Special 

Soldiers  of  Peace . Special 

Flight  to  the  Pacific . Monthly 

Blue  Correspondents  . Daily 

San  Francisco  Conference . Special 

Washington  Story  . Weekly 

Surrender  in  Italy . Special 

Veteran  Looks  at  School . Special 

VE-Day  Program . Special 

President  Truman  . Special 

Generals  from  Overseas . Special 

General  Patton  . Special 

Major  North . Weekly 

Mothers  Can  Win  the  Peace . - . Special 
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Fighting  AAF  . Weekly 

1797  Reunion  U.  S.  A . Weekly 

Memorial  Day  Program . Special 

Quartermaster  Program . Weekly 

Social  Security  Program . Monthly 

Mystery  Chef  . Daily 

Navy  Interviews  . Weekly 

Hasten  the  Day . Weekly 

On  Target  . Weekly 

Girl  Scouts  . Monthly 

Red  Cross  Program . Special 

Service  Serenade  . Weekly 

Anns  Service  Forces  Presents . Weekly 

Meet  Your  Navy . Weekly 

What’s  Your  War  Job . Weekly 

Storyland  Theatre  . Weekly 

Land  of  the  Lost . Weekly 

Coast  to  Coast  on  a  Bus . Weekly 

Francis  Ferguson . Daily 

OP  A  Reporter . Weekly 

United  Nations  Review . Weekly 

Dorothy  Thompson  . Weekly 

Soldiers  with  Wings . Weekly 

Winston  Churchill  . Special 

Yanks  in  the  Orient . Weekly 

Listen  America . Special 

Coast  Guard  . Special 

Bess  Lyman . Special 

1798  Commando  Kelley  . Special 

Listen  the  Women . Weekly 

Chester  Bowles  . Weekly 

Out  of  the  Shadows . Special 

Women  in  Navy  Blue . Weekly 

Mothers  for  Victory . Special 

War  Dads  of  America . Special 

Horace  Heidt  Treasury  Show . Weekly 

Blue  Playhouse . Weekly 

Treasury  Salute  . Daily 
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Weekly  War  Journal . Weekly 

King  George  of  England . Special 

1799  June 

Treasury  Star  Parade . Special 

Quartermaster  Program . Weekly 

Social  Security  Program . Monthly 

Navy  Interviews  . Weekly 

On  Target  . Weekly 

Girl  Scouts  . Monthly 

Service  Serenade  . Weekly 

Armed  Service  Forces  Present . Weekly 

Governor  John  Bricker . Special 

Meet  Your  Navy . Weekly 

What’s  Your  War  Job . Weekly 

President  Roosevelt  . Special 

Story  land  Theatre  . Weekly 

Land  of  the  Lost . Weekly 

Coast  to  Coast  on  a  Bus . Weekly 

Voice  of  the  Army . Weekly 

Francis  Ferguson  . Daily 

OP  A  Reporter  . Weekly 

Mystery  Chef  . Daily 

Senator  Tom  Connally . Special 

Blue  Correspondents  . Daily 

San  Francisco  Conference . Special 

Washington  Story  . Weekly 

President  Truman  . Special 

Fighting  AAF  . Weekly 

1800  Reunion  U.  S.  A . Weekly 

War  Bond  Show . Special 

War  Loan  Drive . Special 

Flight  to  the  Pacific . Weekly 

There  was  a  Man . Special 

Father’s  Day . Special 

National  Awards  . Special 

War  in  the  Pacific . Special 
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Eisenhower  Arrival  . Special 

News  of  Tomorro-w . Daily- 

Correspondents  Abroad  . Special 

Eisenhowrer  Parade  . Special 

Pan  American  Union  Concert . Special 

Tokio  Calling  . Weekly- 

General  Devers . Special 

War  Labor  Board . Weekly- 

Labor  U.  S.  A . Weekly 

U.  S.  Marines . Weekly 

Tell  A  Tale  Time . Weekly 

United  Nations  Review . Weekly 

Soldiers  with  Wings . Weekly 

Yanks  in  the  Orient . Weekly 

Listen  the  Women . Weekly 

Chester  Bowles . Weekly 

Women  in  Navy’  Blue . Weekly 

Mothers  for  Victory, . Monthly 

1801  Horace  Heidt  Treasury  Show . Weekly 

Blue  Playhouse . Weekly 

Fifth  War  Loan  Drive . Weekly 

Treasury  Salute . Daily 

Surrender  . Special 

High  Command  . Special 

Appointment  with  Life . Daily 

Weekly  War  Journal . Weekly 

Mayor  La  Guardia . Special 

Invasion  News  (All  Night  Operations). . Special 

Net  Dramatization  of  Invasion . Special 

King  George  of  England . Special 

Interviews  from  England . Special 

Stars  for  Humanity . Special 

George  Hicks  Recorded  Invasion  Interview . Special 

Special  Invasion  Broadcast . Special 

Stars  Army  Show . Special 

Bonds  Away  . Special 

Pre  GOP  Convention . Special 

GOP  Convention . Special 
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1802  July 

Soldiers  with  Wings . Weekly 

Yanks  in  the  Orient . Weekly 

Listen  the  Women . Weekly 

Women  in  Navy  Blue . Weekly 

Mothers  for  Victory . Monthly 

Horace  Heidt  Treasury  Show . Weekly 

Blue  Playhouse  . Weekly 

Fifth  War  Loan  Drive . Special 

Treasury  Salute . Daily 

Appointment  with  Life . Daily 

Weekly  War  Journal . Weekly 

Stars  Army  Show . Special 

E-Day  Program  . Special 

Paper  Salvage  Committee . Special 

It  Happened  This  Week . Weekly 

American  Holiday  . Special 

AAF  Symphonic  Flight. . Weekly 

Democratic  Convention . Special 

Special  Net  Broadcast . Special 

Esplanade  Concert . Weekly 

Henry  J.  Stimson . Special 

U.  S.  Marines . Weekly 

Tell  A  Tale  Time . Weekly 

War  Labor  Board . Weekly 

1803  Labor  U.  S.  A . Weekly 

Flight  to  the  Pacific . Weekly 

News  of  Tomorrow . Daily 

Correspondents  Abroad  . Weekly 

Tokio  Calling  . Weekly 

Governor’s  Conference  . Special 

Letter  to  America . Special 

Man  from  G-2 . Weekly 

Home  Town  U.  S.  A . Weekly 

Special  Program  from  Berlin . Special 

Food  Today  (C.  P.  Anderson) . Special 

Harold  Ickes  (Coal  vs.  Anarchy) . Special 
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British  Elections . Special 

News  from  the  Pacific  Theatre . Special 

Pan  American  Concert . Special 

We  Hold  These  Truths . Special 

Washington  Story  . Weekly 

Fighting  AAF  . Weekly 

Reunion  U.  S.  A . Weekly 

Mystery  Chef  . Daily 

Quartermaster  Program . Weekly 

Social  Security  Program . Monthly 

Navy  Interviews  . Weekly 

Hasten  the  Day . Weekly 

On  Target  . Weekly 

1804  Girls  Scouts . Monthly 

Armed  Service  Forces  Present . Weekly 

Meet  your  Navy . Weekly 

Storyland  Theatre  . Weekly 

Land  of  the  Lost . Weekly 

Coast  to  Coast  on  a  Bus . Weekly 

Voice  of  the  Army . Weekly 

OP  A  Reporter . Weekly 

1805  August 

Quartermaster  Program . Weekly 

Social  Security  Program . Monthly 

Navy  Interviews . Weekly 

Hasten  the  Day . Weekly 

On  Target  . Weekly 

Girl  Scouts . Monthly 

Red  Cross  . Weekly 

Armed  Service  Forces  Present . Weekly 

Meet  Your  Navy . Weekly 

President  Roosevelt  . Special 

Storyland  Theatre  . Weekly 

Land  of  the  Lost . Weekly 

Coast  to  Coast  on  a  Bus . Weekly 

Voice  of  the  Army . Weekly 

OP  A  Reporter . Weekly 
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Mystery  Chef  . Daily 

Washington  Story  . Weekly 

President  Truman  . Special 

Fighting  AAF  . Weekly 

Reunion  U.  S.  A . Weekly 

Flight  to  the  Pacific . Weekly 

News  of  Tomorrow . Daily 

Tokyo  Calling . Weekly 

Home  Town  U.  S.  A . Weekly 

It  Happened  This  Week . Weekly 

1806  Your  Health . Special 

A  Date  with  the  Navy . Special 

Patriotic  Program  . Special 

Jones  and  I . Weekly 

Air  Forces  Day  Dinner . Special 

Special  War  Broadcast . Special 

Admiral  Nimitz  . Special 

Pacific  Serenade . Weekly 

Doctor  Blakesly  (Atomic  Bomb) . Special 

War  News . Special 

Round  Table  Discussion  of  War  with  Japan . Special 

Janet  Flanner  . Special 

Special  News  Round  Up . Special 

Question  of  Peace . Special 

Our  Boys  Abroad . Weekly 

Labor  U.  S.  A . Weekly 

One  Foot  In  Heaven . Weekly 

Round  Table  Discussion 

of  Accepting  Peace  with  Japan . Special 

Man  on  the  Street . Special 

What  Americans  Think . Special 

Special  Program  from  Cleveland 

Service  Hospital  About  Japan . Special 

Jobs  After  Victory . Weekly 

Special  Home  Front  Discussion 

1807  from  Washington  . Special 

End  of  the  War  (6  Hours) . Special 

Report  from  Abroad. . Special 
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AAF  Symphonic  Flight . Weekly 

Esplanade  Concert . Weekly 

Something  for  the  Girls . Weekly 

Uf  S.  Marines . Weekly 

Familiar  Hymns . Special 

Wave  Interviews  . Weekly 

Twenty-One  Stars  . Weekly 

Battle  of  Guam . Special 

Boys’  World  Series . Special 

Salute  to  Guam . Special 

Invasion  News . Special 

Gilbert  and  Sullivan . Weekly 

Notification  Ceremonies  . Special 

Tell  A  Tale  Time . Weekly 

Soldiers  with  Wings . Weekly 

Yanks  in  the  Orient . Weekly 

Listen  the  Women . Weekly 

Chester  Bowles . Weekly 

Women  in  Navy  Blue . Weekly 

Mothers  for  Victory . Monthly 

Horace  Heidt  Treasury  Show . Weekly 

Blue  Playhouse . Weekly 

Treasury  Salute . Weekly 

Appointment  with  Life . Daily 

1808  Weekly  War  Journal . Weekly 

Mayor  La  Guardia . Special 

King  George  of  England . Special 

1809  September 

It  Happened  This  Week . Weekly 

AAF  Symphonic  Flight . Weekly 

Something  for  the  Girls . Weekly 

U.  S.  Marines . Weekly 

Wave  Interviews  . Weekly 

Twenty-One  Stars  . Weekly 

Gilbert  and  Sullivan . Weekly 

Governor  Dewey . Special 


Socialist  Party  Speech.  Special 
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War  Town . Monthly 

Boman  Field  Program . Special 

Prohibtion  Speech  . Special 

Hurricane  Broadcast . Special 

Swing  Shift  Frolics . Weekly 

Foot  Ball  Broadcast . Weeklv 

Jobs  After  Victory . Weekly 

National  War  Fund . Weekly 

President  Truman  Special  Program . Special 

Special  VJ-Day  Proclamation . Special 

John  Snyder  . Special 

General  Wainwright  . .....Special 

Pan  American  Concert . Special 

General  Claire  E.  Chennault . Special 

Dinner  for  General  Wainwright . Special 

Air  Force  Orchestra . Special 

1810  Clement  Atlee  . Special 

Special  Atomic  Bomb  Broadcast . Special 

Professor  Harold  Laske  (Atomic  Bomb) . Special 

Is  U.  S.  Too  Soft . Special 

Army-Navy  E  Award . Special 

Labor  U.  S.  A . Weekly 

One  Foot  In  Heaven . Weekly 

Flight  to  the  Pacific . Weekly 

Home  Town  U.  S.  A . Weekly 

Jones  and  I . Weekly 

Pacific  Serenade . Weekly 

Washington  Story  . Weekly 

Fighting  AAF  . Weekly 

Reunion  U.  S.  A . Weekly 

Mystery  Chef  . .Daily 

Quartermaster  Program . Weekly 

Social  Security  Program . Monthly 

Navy  Interviews  . Weekly 

Hasten  the  Day . Monthly 

On  Target . Weekly 

Girl  Scouts  . Monthly 
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Red  Cross  Program . Monthly 

Armed  Service  Forces  Present . Weekly 

Governor  John  Bricker . Special 

Meet  Your  Navy . Weekly 

1811  September 

Storyland  Theatre . Weekly 

Land  of  the  Lost . Weekly 

Coast  to  Coast  on  a  Bus . Weekly 

Voice  of  the  Army . Weekly 

0  P  A  Reporter . Weekly 

Soldiers  With  Wings . Weekly 

Listen  the  Women . Weekly 

Chester  Bowles  . Weekly 

Women  in  Navy  Blue . Weekly 

Mothers  for  Victory . Monthly 

Horace  Heidt  Treasury  Show . Weekly 

Blue  Playhouse . Weekly 

Appointment  With  Life . Daily 

Weekly  War  Journal . Weekly 

1812  October 

Listen  the  Women . Weekly 

Chester  Bowles  . Weekly 

Horace  Treasury  Show . Weekly 

Treasury  Salute  . Special 

Weekly  War  Journal . Weekly 

Treasury  Star  Parade . Weekly 

Social  Security  Program . Monthly 

Quartermaster  Program . Weekly 

Hasten  the  Day . Weekly 

On  Target . Weekly 

Girl  Scouts  . : . Monthly 

Red  Cross  Program . Monthly 

Meet  Your  Navy . .Weekly 

President  Roosevelt . Special 

Land  of  the  Lost . Weekly 

Coast  to  Coast  on  a  Bus . Weekly 
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Voice  of  the  Army . Weekly 

0  P  A  Reporter . Weekly 

Washington  Story  . Weekly 

President  Truman  . Special 

Fighting  A  A  F . Weekly 

Reunion  USA . Weekly 

Jones  and  I  . Weekly 

Admiral  Nimitz . Special 

Pacific  Serenade  . Weekly 

CIO  Program . Special 

1813  Labor  U  S  A . Weekly 

One  Foot  in  Heaven . Weekly 

Jobs  After  Victory . Weekly 

Army-Navy  E  Award . Special 

National  War  Fund . Special 

Victory  Loan  Program . Weekly 

Navy  Day  Program . Special 

Admiral  Ingram . Special 

This  Week  Around  the  World . Weekly 

Special  Network  Broadcast . Special 

Tribute  to  A1  Smith . Special 

Artists  to  the  Wounded . Special 

Navy  Fleet  Arrives . Special 

Admiral  Halsey . Special 

Disabled  Vets  Convention . Special 

Memo  to  America . Special 

Well  Done . Special 

All  Star  Hollywood  Victory  Loan  Show . Special 

New  York  Herald  Tribune  Forum . Special 

A.  A.  F.  Symphonic  Flight . Weekly 

U  S  Marines . Weekly 

Wave  Interviews . Weekly 

Governor  Dewey . Special 

War  Town . Weekly 

Football  Broadcast . Weekly 

1814  Senator  Pepper . Special 

Democratic  National  Committee . Special 
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Builders  of  the  World . Special 

Pacific  Invasion  News . Special 

Special  Message  to  the  U.  S . Special 

1815  November 

A  A  F  Symphonic  Flight . Weekly 

U  S  Marines . Weekly 

WAVE  Interviews . Weekly 

War  Town . Monthly 

Foot  Ball  Broadcasts . Weekly 

Democratic  National  Committee . Special 

Special  Message  to  the  U  S . Special 

Answer  From  Joe . Special 

Salute  to  WACS . Special 

Tell  a  Tale  Time . Weekly 

Sixth  War  Loan . Daily 

Armistice  Salute . Special 

Republican  Reporter . Special 

Republican  Women . Special 

Clark  County  Republicans . Special 

Election  Returns . Special 

Thanksgiving  Day  Program . Special 

Republican  National  Committee . Special 

Governor  Saltonstall . Special 

Norman  Thomas . Special 

Jobs  After  Victory . \.:L . Weekly 

Clement  Atlee . Special 

Victory  Loan  Program . Weekly 

This  Week  Around  the  World . Weekly 

1816  Memo  to  America . Special 

Music  for  Millions . Daily 

Radio’s  Twenty  Fifth  Anniversary  Program . Special 

Mayflower  Program . Special 

Christmas  Seal  Program . Special 

Kentucky’s  Orphan’s  Home . Special 

American  Iron  and  Steel . Special 

Anti  Poll  Tax  Program . Special 
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Opening  of  Metropolitan  Opera . Special 

Atomic  Age  Dinner . Special 

Philip  Murray . Special 

Indispensable  People . Special 

Twenty  Six  Years  Ago . Special 

Miracle  of  the  Pullman . Special 

Labor  U  S  A . Weekly 

Jones  and  I . Weekly 

Pacific  Serenade . Weekly 

President  Truman . Special 

Fighting  A  A  F . Weekly 

Quartermaster  Program . Weekly 

Social  Security  Program . Monthly 

Hasten  the  Day . Weekly 

On  Target . Weekly 

Girl  Scouts . Monthly 

Red  Cross  Program . Monthly 

Reunion  U  S  A . Weekly 

1817  Governor  John  Bricker . Special 

Meet  Your  Navy . Weekly 

President  Roosevelt . Special 

Land  of  the  Lost . Weekly 

Coast  to  Coast  on  a  Bus . Weekly 

Voice  of  the  Army . Weekly 

0  P  A  Reporter . Weekly 

Soldiers  With  Wings . Weekly 

Chester  Bowles . Weekly 

Horace  Heidt  Treasury  Show . Weekly 

Treasury  Salute . Daily 

Weekly  War  Journal . Weekly 

1818  December 

Dorothy  Thompson . Weekly 

Soldiers  With  Wings . Weekly 

Yanks  in  the  Orient . Weekly 

Chester  Bowles . Weekly 

Treasury  Salute . Daily 

Weekly  War  Journal . Weekly 
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This  We  Have  Done . Special 

Quartermaster  Program . Weekly 

Social  Security  Program . Monthly 

Girl  Scouts . Monthly 

Red  Cross . Monthly 

Meet  Your  Navy . Monthly 

President  Roosevelt . Special 

Land  of  the  Lost . Weekly 

Coast  to  Coast  on  a  Bus . Weekly 

0  P  A  Reporter . Weekly 

Ratification  of  Treaties . Special 

President  Truman . Special 

Jones  and  I . Weekly 

Pacific  Serenade . Weekly 

Lady  Lookout . Daily 

Our  Boys  Abroad . Weekly 

Tuberculosis  Program . Special 

American  Holiday . Special 

Quarterback  Club . Special 

1819  Sons  of  Heaven . Special 

St.  James  Episcopal  Choir . Special 

I’ll  Buy  That . Special 

New  Year’s  Program . Special 

CIO  Program . Special 

Labor  U  S  A . Weekly 

Sing  in  the  New . Special 

Pearl  Harbor  Day . Special 

World  Christmas  Festival . Special 

Male  High  Glee  Club  (Carols) . Special 

Holy  Rosary  Christmas  Cantata . Special 

Mr.  Pickwick’s  Christmas . Special 

Manual  Glee  Club  (Carols) . Special 

Baptist  Women’s  Club . Special 

Gift  to  the  Magi . Special 

The  Littlest  Angel . Special 

Christmas  Carols . Special 

Dickens  Christmas  Carol . Special 

Night  Before  Christmas . Special 
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New  Year’s  Greeting  From  Winn . Special 

Clinton  P.  Anderson . Special 

Alfred  P.  Sloan . Special 

We  Helped . Special 

Pro  Football  Championship . Special 

American  Congress  of  the  Air . Special 

Special  General  Patton  Show . Special 

1820  Hollywood  Bowl  Christmas  Party . Special 

Miracle  of  a  Bomb . Special 

San  Francisco  Christmas  Party . Special 

Paul  Whiteman . Special 

Welcome  to  the  New  Year . Special 

Jobs  After  Victory . Weekly 

Victory  Loan  Program . Weekly 

This  Week  Around  the  World . Weekly 

Christmas  Seal  Program . Daily 

Something  for  the  Girls . Weekly 

U  S  Marines . Weekly 

WAVE  Interviews . Weekly 

Tell  a  Tale  Time . Weekly 

Sixth  War  Loan . Weekly 

Music  for  Millions . Special 

1821  Kentucky  Exhibit  No.  9-B 
KELIGIOUS  PROGRAMS 

January 

Church  of  God . Weekly 

Church  of  Christ . Daily 

Rev.  Paul  Maurice  Davis . Daily 

Southemnaires  . Weekly 

Voice  of  the  South . Weekly 

Hour  of  Faith . Weekly 

Palestine  Speaks . Weekly 

Chaplain  Jim . Weekly 

National  Vespers  . Weekly 

Sunday  School  Lesson . Weekly 

Greenfield  Chapel  . Weekly 
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Songs  of  Faith . 

Geneva  Cooper  . 

. Daily 

Salvation  Army . 

. Weekly 

Golden  Gospel  Hour . 

. Weekly 

Rev.  Jackie  Burriss . . 

. Daily 

1822  February 

Church  of  God . 

- 

. Weekly 

Church  of  Christ . . 

. Daily 

Rev.  Paul  Maurice  Davis . 

. Daily 

Southernnaires  . 

. Weekly 

Voice  of  the  South . 

. Weekly 

Hour  of  Faith . 

Palestine  Speaks . 

. Weekly 

Chaplain  Jim . 

. Weekly 

National  Vespers  . 

. Weekly 

Sunday  School  Lesson . 

. Weekly 

Greenfield  Chapel . 

Songs  of  Faith . 

. Weekly 

Geneva  Cooper  . 

. Daily 

Salvation  Armv . 

. Weekly 

Rev.  Bill  Denton . . 

. Daily 

Rev.  J.  J.  Humphrevs . 

. Special 

Golden  Gospel  Hour . 

. Weekly 

1823  March 

Church  of  God . 

. Weekly 

Church  of  Christ  . . 

. Daily 

National  Vespers  . 

. Weekly 

Chaplain  Jim . 

. Weekly 

Hour  of  Faith . 

. Weekly 

Songs  of  Faith . 

Greenfield  Chapel . 

Palestine  Speaks  . 

Voice  of  the  South . 

Southernnaires  . 

Golden  Gospel  Hour . 

. Weekly 

Sunday  School  Lesson . 

. Weekly 

267 


Geneva  Cooper . Daily- 

Salvation  Army  . Weekly 

Rev.  Bill  Denton . Daily 

Rev.  J.  J.  Humphreys . Special 

1824  April 

Church  of  God . Weekly 

Church  of  Christ . Daily 

Chaplain  Jim  . Weekly 

National  Vespers  . Weekly 

Hour  of  Faith . Weekly 

Greenfield  Chapel  . Weekly 

Palestine  Speaks  . Weekly 

Voice  of  the  South . Weekly 

Southernnaires  . Weekly 

Golden  Gospel  Hour . . Weekly 

Sunday  School  Lesson . Weekly 

Geneva  Cooper  . Daily 

Salvation  Army  . Weekly 

Rev.  Bill  Denton . Daily 

Eastern  Sunrise  Service . . . Special 

Hope  of  the  World . Special 

Sacred  Music . Special 

Easter  in  Italy . Special 

Brotherhood  of  Christian  Service . Special 

1945 — Note :  April  12th  .  .  .  5 :00  P.  M.  thru  April  15th  .  .  . 
12:00  midnight — Roosevelt  mourning. 

1825  May 

Church  of  God . Weekly 

Church  of  Christ . Daily 

Chaplain  Jim . Weekly 

National  Vespers  . Weekly 

Hour  of  Faith . Weekly 

Greenfield  Chapel . Weekly 

Palestine  Speaks  . Weekly 

Voice  of  the  South . Weekly 

Southernnaires  . Weekly 
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Golden  Gospel  Hour . 

. Weekly 

Sunday  School  Lesson . . 

. Weekly 

Geneva  Cooper  . 

. Daily 

Salvation  Army  . 

. Weekly 

Misericordia  Hour . 

. Special 

1826  June 

Church  of  God . . 

. Weeklv 

Church  of  Christ . 

Chaplain  Jim  . 

National  Vespers  . 

Hour  of  Faith . 

. Weekly 

Greenfield  Chapel  . 

Palestine  Speaks . 

. Weekly 

Voice  of  the  South . 

. Weekly 

Southemnaires  . 

. Weekly 

Golden  Gospel  Hour . 

. Weekly 

Sundav  School  Lesson . 

. Weekly 

Geneva  Cooper  . 

Salvation  Army . 

1827  July 

Church  of  God . 

. . Weekly 

Church  of  Christ . . 

Chaplain  Jim . 

National  Vespers  . 

Hour  of  Faith . 

. Weekly 

Palestine  Speaks  . 

Voice  of  the  South . 

Southernnaires  . 

. Weekly 

They  Knew  God . . 

. Weekly 

Sunday  School  Lesson . 

Greenfield  Chapel . 

1828  August 

Church  of  God . 

Church  of  Christ . 

Chaplain  Jim . 

>*•••••••••  •••••••••••*< 
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National  Vespers  . Weekly 

Hour  of  Faith . Weekly 

Palestine  Speaks  . Weekly 

Voice  of  the  South . Weekly 

Southemnaires  . .. . Weekly 

They  Knew  God . Weekly 

Sunday  School  Lesson . Weekly 

Religious  Music . Special 

Familiar  Hymns  . Special 

Greenfield  Chapel . Weekly 

1829  September 

Church  of  God . Weekly 

Church  of  Christ . Daily 

Chaplain  Jim . Weekly 

National  Vespers  . Weekly 

Hour  of  Faith . Weekly 

Voice  of  the  South . Weekly 

Southemnaires  . Weekly 

They  Knew  God . Weekly 

Sunday  School  Lesson . Weekly 

Greenfield  Chapel  . Weekly 

Geneva  Cooper . Daily 

1830  October 

Church  of  Christ . Daily 

Hymns  of  all  Churches . Daily 

Chaplain  Jim  . Weekly 

National  Vespers  . Weekly 

Hour  of  Faith . Weekly 

Voice  of  the  South . Weekly 

Southemnaires  . Weekly 

They  Knew  God . Weekly 

Sunday  School  Lesson . Weekly 

Old  Sunday  School  Lesson . Weekly 

Geneva  Cooper  . .. . .Daily 

Greenfield  Chapel . Daily 
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1831  November 

Church  of  Christ . Daily 

Chaplain  Jim  . Weekly 

National  Vespers  . Weekly 

Hour  of  Faith . Weekly 

Voice  of  the  South . Weekly 

Southernnaires  . Weekly 

They  Knew  God . Weekly 

Sunday  School  Lesson . Weekly 

Old  Sunday  School  Lesson . Weekly 

Geneva  Cooper . Daily 

Greenfield  Chapel . Weekly 

Gospel  Tabernacle  . Daily 

Salvation  Army  . Monthly 

Leverington  Presbyterian  Church . Weekly 

Hymns  of  all  Churches . Daily 

1832  December 

Church  of  Christ . Daily 

Hymns  of  all  Churches . Daily 

Greenfield  Chapel  . Weekly 

Chaplain  Jim . Weekly 

National  Vespers  . Weekly 

Hour  of  Faith . Weekly 

Voice  of  the  South . Weekly 

Southernnaires  . Weekly 

Sunday  School  Lesson . Weekly 

Old  Sunday  School  Lesson . Weekly 

Geneva  Cooper  . Daily 

Leverington  Presbyterian  Church . Weekly 

Palestine  Speaks . Weekly 

1833  Kentucky  Exhibit  No.  9-C 
EDUCATIONAL  PROGRAMS 

January 

Growing  in  Safety . Weekly 

Margaret  Procter . Weekly 
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Safety  Center  . Weekly 

Let’s  Learn  Spanish . Weekly 

Wake  Up  America . Weekly 

National  4H  Club . Special 

Living  Should  Be  Fun . Daily 

National  Farm  and  Home  Hour . Daily 

America’s  Town  Meeting  of  the  Air . Weekly 

Where  Do  We  Stand . Weekly 

Ivory  Tower  Stories  (Junior  League) . Weekly 

Transatlantic  Quiz . Weekly 

1834  February 

Growing  in  Safety . Weekly 

Margaret  Procter . Weekly 

Safety  Center  . Weekly 

Let’s  Learn  Spanish . Weekly 

Wake  Up  America . Weekly 

Living  Should  Be  Fun . Daily 

National  Farm  and  Home  Hour . Daily 

America’s  Town  Meeting  of  the  Air . Weekly 

National  Safety  Talk . Special 

Where  Do  We  Stand . Weekly 

1835  March 

Growing  in  Safety . Weekly 

Margaret  Procter . Weekly 

Safety  Center  . Weekly 

Wake  Up  America . Weekly 

National  4-H  Club  Hour . Special 

Living  Should  Be  Fun . Daily 

National  Farm  and  Home  Hour . Daily 

America’s  Town  Meeting  of  the  Air . Weekly 

Future  Farmer  of  America. . Special 

Where  Do  We  Stand . Weekly 

1836  April 

Growing  in  Safety . .Weekly 

Safety  Center  . .Weekly 
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Wake  Up  America . Weekly 

Living  Should  Be  Pun . Daily 

National  Farm  and  Home  Hour . . Daily 

America’s  Town  Meeting  of  the  Air . Weekly 

Cancer  Control  . Special 

Quiz  Kids . Weekly 

1837  May 

Growing  in  Safety . Weekly 

Safety  Center  . Weekly 

Wake  Up  America . Weekly 

Living  Should  Be  Fun . Daily 

National  Farm  and  Home  Hour . Daily 

America’s  Town  Meeting  of  the  Air . Weekly 

Transatlantic  Quiz  . Weekly 

Home  and  Gardens . Monthly 

Quiz  Kids: . Weekly 

1838  June 

Growing  in  Safety . Weekly 

Safety  Center  . Weekly 

Wake  Up  America . Weekly 

National  Farm  and  Home  Hour . Daily 

America’s  Town  Meeting  of  the  Air . Weekly 

Water  Safety  Program . Special 

Transatlantic  Quiz . Weekly 

Home  and  Gardens . Monthly 

Quiz  Kids . Weekly 

1839  July 

Growing  in  Safety . Weekly 

Safety  Center  . Weekly 

Wake  Up  America . Weekly 

National  Farm  and  Home  Hour . . . Daily 

America’s  Town  Meeting  of  the  Air . Weekly 

Transatlantic  Quiz  . Weekly 

Home  and  Garden . Monthly 

Quiz  Kids . Weekly 
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1840  August 

Growing  in  Safety . Weekly 

Safety  Center  . Weekly 

Wake  Up  America . Weekly 

National  Farm  and  Home  Hour . Daily" 

America’s  Town  Meeting  of  the  Air . Weekly, 

Cancer  Control  . Special 

Ivory  Tower  Stories  (Junior  League) . Weekly 

Transatlantic  Quiz  . Weekly 

Home  and  Garden . Weekly 

Quiz  Kids . Weekly 

1841  September 

Growing  in  Safety . Weekly 

Safety  Center  . Weekly 

Wake  Up  America . Weekly 

National  Farm  and  Home  Hour . Daily 

America’s  Town  Meeting  of  the  Air . Weekly 

Ivory  Tower  Stories  (Junior  League) . Weekly 

Transatlantic  Quiz  . Weekly 

Home  and  Garden . Weekly 

Safety  Goes  to  the  Kentucky  State  Fair . Daily 

Quiz  Kids . Weekly 

1842  October 

Growing  in  Safety . Weekly 

Safety  Center  . Weekly 

Wake  Up  America . Weekly 

National  Farm  and  Home  Hour . Daily 

America’s  Town  Meeting  of  the  Air . Weekly 

Ivory  Tower  Stories  (Junior  League) . Weekly 

Transatlantic  Quiz  . Weekly 

Optimist  Club  . Weekly 

Fire  Prevention  Program . Weekly 

Home  and  Garden . Weekly 

Congress  on  the  Air . Weekly 

Quiz  Kids . Weekly 
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1843  November 

Growing  in  Safety . Weekly 

Safety  Center  . Weekly 

Wake  Up  America . Weekly 

America’s  Town  Meeting  of  the  Air . Weekly 

Transatlantic  Quiz  . Weekly 

Optimist  Club  . Weekly 

Home  and  Garden . Weekly 

Congress  on  the  Air . .. . Weekly 

Quiz  Kids . Weekly 

1844  December 

Growing  in  Safety . Weekly 

Safety  Center  . Weekly 

Wake  Up  America . Weekly 

America’s  Towm  Meeting  of  the  Air . Weekly 

Transatlantic  Quiz . Weekly 

March  of  Time . Weekly 

Home  and  Garden . Weekly 

Congress  on  the  Air . Weekly 

Quiz  Kids . Weekly 

1845  Kentucky  Exhibit  No.  9-D 

CIVIC  PROGRAMS 

January 

American  Legion  Auxiliary . Monthly 

Fincastle  Chapter —  D  A  R . Monthly 

Jackson  Day  Dinner . Special 

Red  Cross . Monthly 

March  of  Dimes . . . Special 

Navy  Interviews  . Monthly 

Our  Boys  Abroad . Weekly 

War  Labor  Board.  .Weekly 

Girl  Scouts . Monthly 
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1846  February 

American  Legion  Auxiliary . Monthly 

Fincastle  Chapter — D  A  R . Monthly 

City  of  Louisville . Daily 

City  of  Jeffersonville . Daily 

City  of  New  Albany . Daily 

Special  War  Bond  Program . Special 

Kentucky  State  Guard . Special 

U  S  0  Program . Special 

Red  Cross  . Weekly 

Navy  Interviews  . Monthly 

Flood  News  . Daily 

Our  Boys  Abroad . Weekly 

War  Labor  Board . Weekly 

Lincoln  Day  Dinner . Special 

Girl  Scouts . Monthly 

1847  March 

American  Legion  Auxiliary . Monthly 

Mayor  Wyatt . Special 

City  of  Louisville . Daily 

City  of  Jeffersonville . Daily 

City  of  New  Albany . Daily 

Red  Cross . Special 

Navy  Interviews  . Monthly 

Flood  News  . Daily 

Our  Boys  Abroad . Weekly 

War  Labor  Board . Weekly 

Kentucky  Society  for  Crippled  Children . Weekly 

Girl  Scouts . Monthly 

1848  April-May 

American  Legion  Auxiliary . Monthly 

Olivia  Kelsey . Special 

Mayor  Wyatt . Special 

Elks  Program  . Special 

Veterans  of  Foreign  Wars  Program . Special 

Red  Cross . Special 


276 


Our  Boys  Abroad . Weekly 

War  Labor  Board . Weekly 

Bess  Lyman  . Special 

Girl  Scouts . Monthly 

1849  June-July- August 

American  Legion  Auxiliary . Monthly 

Doctor  Christian . Special 

Red  Cross . Weekly 

Our  Boys  Abroad . Weekly 

War  Labor  Board . Weekly 

General  Devers  . Special 

Girl  Scouts . Monthly 

1850  September-October 

American  Legion  Auxiliary . Monthly 

Mayor  Wyatt  . Special 

Red  Cross  . Monthly 

Home  and  Field  Program . Special 

Football  Broadcast  . Weekly 

Admiral  Ingram  . Special 

Girl  Scouts . Monthly 

1851  Nov  ember -December 

American  Legion  Auxiliary . Monthly 

Mayor  Taylor  . Special 

Norton  Memorial  Hospital . Special 

Red  Cross  . Monthly 

Football  Broadcast . Weekly 

Lady  Lookout  . Daily 

Our  Boys  Abroad . Weekly 

Kentucky  Orphans  Home . Special 

Male  High  Glee  Club . Special 

Manual  Glee  Club . Special 

Holy  Rosary  Christmas  Cantata . Special 

Baptist  Woman’s  Club . Special 

Gift  of  the  Magi . Special 

Christmas  Carols  . .. . Special 


Girl  Scouts  •••••••••••••••••••• ••*••*•••••••»••••••••••••••••••••••••••••••••••••  Monthly 


277 


1865  Kentucky  Exhibit  No.  11 

JOHN  BARRON 

Consulting  Radio  Engineers 
Earle  Building 
Washington  4,  D.  C. 

POPULATIONS  AND  AREAS  SERVED 
W I N  N— LOUISVILLE,  KY. 

Present  Assignment:  1240  kc.,  250w 
MV/M  U.  S.  1940  Population  Area  Sq.  Mi. 

500  50 

250  250 

25  164,126 

5  376,502 

4  (Norml.  Ngt.  Lmt.)  382,433  184 

2  371,586 

0.5  (Norml.  Dy.  Lmt)  476,723  (Net)  1410 

Proposed  Assignment :  1080  kc.-DA 
Nighttime:  1  kw 

500  40 

250  950 

25  327,781 

10.4  (Actual  Night  L.)  384,249  133 

2.5  (Norml.  Nnght  L.)  432,642  574 


Daytime :  5kw 


500 

250 

25 

5 

2 

0.5  (Norml.  Day  L.) 


150 
6,125 
402,037 
466,062 
534,196 
773,350  (Net) 


9060 

April  17,  1946 
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1866  Kentucky  Exhibit  No.  12 

Kentucky  Broadcasting  Corporation,  Inc.  (WINN) 

ANALYSIS  OF  WINN  PROGRAMS 
Week  Beginning  April  14,  1946 


Entertainment 

. 65.73% 

News . 

. 20  hrs.,  45  minutes . 

. 16.60% 

Religious  . 

.  6  hrs.,  25  minutes  . 

.  5.14% 

Agricultural  .... 

. 40% 

Civic . 

.  8  hrs.,  10  minutes  . 

.  5.60% 

Educational . 

.  7  hrs., 

.  5.60% 

Total 

125  hrs. 

100.00% 

1867 

Kentucky  Exhibit  No.  13 

Kentucky  Broadcasting  Corporation, 

(WINN) 

Inc. 

ANALYSIS  OF  WINN  PROPOSED  SCHEDULE 

Entertainment 

.  SO  hrs.  10  minutes  . 

.  64.13% 

News  . 

.  16.2  % 

Religious  . 

.  6  hrs.  25  minutes  . 

.  5.14% 

Agricultural  ... 

.  3  hrs.  30  minutes  . 

.  2.8  % 

Civic  . 

.  7  hrs.  45  minutes  . 

.  6.2  % 

Educational  . 

.  6  hrs.  55  minutes  . 

.  5.33% 

Total 

125  hrs. 

100.00% 
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1946  BEFORE  THE 

FEDERAL  COMMUNICATIONS  COMMISSION 
WASHINGTON  25,  D.  C. 

B-322 

In  re  Application  of 
Docket  No.  6040 
File  No.  B2-P-2760 

Mid-America  Broadcasting  Corp.  (NEW) 
Louisville,  Kentucky 

Docket  No.  7354 

File  No.  B2-P-4169 

Kentucky  Broadcasting  Corp.,  Inc.  (WINN) 
Louisville,  Kentucky 

Docket  No.  7434 

File  No.  B4-P-4319 

Indiana  Broadcasting  Corp.,  Inc.  (WIBC) 
Indianapolis,  Indiana 

For  Construction  Permits 
Appearances 

Philip  M.  Baker  and  Andrew  G.  Haley  on  behalf  of  Mid- 
America  Broadcasting  Corporation;  Verne  R.  Young  and 
Maurice  M.  Jansky  on  behalf  of  Kentucky  Broadcasting 
Corporation,  Inc.;  Clair  L.  Stout  and  Fred  Albertson  on 
behalf  of  Indiana  Broadcasting  Corporation ;  Eliot  C. 
Lovett  on  behalf  of  Station  KRLD,  intervener ;  E.  D.  John¬ 
ston  on  behalf  of  Traveler’s  Broadcasting  Service  Corpora¬ 
tion  (WTIC),  intervener;  and  Vincent  L.  Welch  on  behalf 
of  the  Commission. 


i 
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Proposed  Decision 

Preliminary  Statement 

1L  This  proceeding  arose  upon  the  following  three  appli¬ 
cations  for  construction  permits:  (1)  Mid-America  Broad¬ 
casting  Corporation,  for  a  new  standard  broadcast  station 
at  Louisville,  Kentucky  to  operate  on  1080  kc  with  1  kilo¬ 
watt  power  night  and  5  kilowatt  power  day;  (2)  Kentucky 
Broadcasting  Corporation,  Inc.  licensee  of  Station  WINN, 
Louisville,  Kentucky,  for  a  change  of  frequency  from  1240 
kc  to  1080  kc,  an  increase  in  power  from  250  watts  to  1  kilo¬ 
watt  night  and  5  kilowatt  day  and  for  change  of  location 
of  transmitter  site;  and  (3)  Indiana  Broadcasting  Corpo¬ 
ration,  Inc.,  licensee  of  Station  WIBC,  Indianapolis,  In¬ 
diana,  operating  on  1070  kc,  for  an  increase  in  power  from 
5  kilowatts  to  50  kilowatts.  All  applicants  propose  the  use 
of  directional  antennas  both  day  and  night. 

2w  The  application  of  Mid- America  Broadcasting  Corpo¬ 
ration  was  originally  filed  on  May  15, 1940,  and  was  granted 
on  November  12, 1941.  On  November  14,  1942,  due  to  war¬ 
time  difficulties  in  obtaining  materials,  the  grantee  surren¬ 
dered  its  construction  permit.  On  August  14, 1945,  this  ap¬ 
plicant  filed  a  petition  requesting  reinstatement  of  its  ap¬ 
plication  and  construction  permit.  The  application  of 
Kentucky  Broadcasting  Corporation  for  the  same  facilities 
was  filed  on  October  29,  1945,  and  the  application  of  In¬ 
diana  Broadcasting  Corporation  was  filed  on  November  9, 
1945.  On  March  1, 1946  the  Commission  ordered  a  consoli¬ 
dated  hearing  on  all  three  applications. 

1947  3.  Hearings  were  held  before  a  duly  designated 

presiding  officer  on  April  22  through  April  25,  1946, 
in  which  KRLD  Radio  Corporation  (KRLD),  Dallas, 
Texas,  and  Traveler’s  Broadcasting  Service  Corporation 
(WTIC),  Hartford,  Connecticut,  both  of  which  operate 
stations  on  1080  kc  with  50  kw  power,  participated  as  in¬ 
terveners.  All  of  the  parties  waived  their  rights  to  file 
Findings  of  Fact  and  Conclusions  of  Law. 
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FINDINGS  OF  FACT 
Findings  of  General  Applicability 

4.  The  population  of  Louisville,  according  to  the  1940 
U.  S.  Census,  was  319,077.  Louisville  is  located  in  a  met¬ 
ropolitan  district  which  had  a  population  of  434,408,  (1940 
Census).  There  are  four  standard  broadcast  stations 
located  in  Louisville;  namely,  WAVE,  WGRC,  WHAS  and 
WINN,  each  of  which  is  affiliated  with  one  of  the  nation¬ 
wide  networks.  Indianapolis,  which  is  the  State  Capital  of 
Indiana,  has  a  population  of  386,972  and  the  metropolitan 
district,  of  which  Indianapolis  is  a  part,  has  a  population 
of  455,357  (1940  U.  S.  census).  There  are  four  standard 
broadcast  stations  in  Indianapolis ;  namely,  WFBM,  WIBC, 
WIRE,  and  WISH,  each  of  which  is  affiliated  with  a  net¬ 
work. 

In  re  Mid- America  Broadcasting  Corporation 
(Docket  No.  6040) 

5.  Applicant  has  an  authorized  capital  of  $151,500,  di¬ 
vided  as  follows :  200  shares  Class  A  preferred  stock,  hav¬ 
ing  a  par  value  of  $100  per  share ;  1300  shares  Class  B  pre¬ 
ferred  stock,  par  value  $100  per  share;  1500  shares  com¬ 
mon  stock,  par  value  $1  per  share.  The  common  stock  is 
the  only  voting  stock  of  the  corporation  and  has  one  vote 
per  share.  1100  shares  of  the  common  stock,  all  of  the  Class 
A  preferred  stock,  and  300  shares  of  the  Class  B  stock  have 
been  issued.  In  addition,  600  shares  of  the  Class  B  stock 
have  been  subscribed  to  by  the  various  stockholders.  The 
following  is  a  list  of  the  stockholders  of  applicant  corpora¬ 
tion,  the  percentage  of  each  class  of  stock  which  will  be 
held  by  them,  and  the  amount  due  from  each  on  their  sub¬ 
scriptions  to  Class  B  preferred  stock : 
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Balance  due 


Name 

Common 

Class  A 
Pref. 

Class  B 
Pref. 

on  Class  B 
Subscription 

James  F.  Brownley 

4.36% 

9% 

4.67% 

$2,600 

Milton  S.  Trost 

16.59% 

10% 

13.33% 

10,000 

Edward  L.  Altsheler,  Jr. 

4.36% 

9% 

4.56% 

2,600 

Willard  G.  Johnston 

3.28% 

6.50% 

3.44% 

2,000 

Emanual  Levi 

8.83% 

18% 

9.11% 

5,200 

Henry  Fitzhugh,  Jr. 

4.36% 

9% 

4.67% 

2,600 

Mary  Peabody  Fitzhugh 

4.36% 

9% 

4.56% 

2,600 

William  H.  Veeneman 

4.36% 

1.50% 

4.67% 

2,600 

Laurence  Jones  Estate 

9.60% 

18% 

10.11% 

5,800 

H.  J.  Plunkett 

20.00% 

5% 

20.44% 

12,000 

E.  R  Plunkett 

20.00% 

5% 

20.44% 

12,000 

$60,000 


1948  6.  The  Officers  and  Directors  of  applicant  corpo¬ 

ration,  all  of  whom  are  United  States  citizens,  are: 
James  F.  Brownley,  President  and  Director;  Milton  S. 
Trost,  Vice  President  and  Director;  William  Veeneman, 
Second  Vice  President,  Treasurer  and  Director;  Edward 
L.  Altsheler,  J r.,  Secretary ;  Emanuel  Levi,  Director ; 
Henry  Fitzhugh,  Jr.,  Director  and  E.  R.  Plunkett,  Director, 
Mr.  Brownley  maintained  his  residence  in  Louisville  from 
1935  to  1944  when,  because  of  his  service  for  the  United 
States  Government,  he  moved  from  that  city  to  Washing¬ 
ton,  D.  C.  He  has  held  various  positions  in  the  Federal 
Government,  including  that  of  Deputy  Administrator  of  the 
Office  of  Price  Administration  and  Deputy  Director  of  the 
Office  of  Economic  Stabilization.  From  1935  to  1942  he 
was  President  and  Director  of  Frankfort  Distilleries,  Inc. 
of  Louisville,  Kentucky,  but  he  severed  this  and  all  other 
business  connections  in  Louisville  when  he  entered  Federal 
service.  Milton  S.  Trost  was  born  in  Louisville  and  has 
lived  there  all  his  life.  He  is  a  general  partner  in  the  in¬ 
vestment  banking  firm  of  Stein  Brothers  &  Boyce,  and  a 
Director  of  a  Louisville  department  store.  He  has  been 
active  in  numerous  civic,  community  and  governmental  ac¬ 
tivities.  Emanuel  Levi  was  bora  in  Louisville  and  has 
lived  there  all  his  life.  He  is  an  attorney  and  was  formerly 
Vice  President  and  General  Manager  of  the  Louisville 
Courier- Journal  and  Louisville  Times  and,  as  such,  was  re- 
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sponsible  for  the  operations  of  radio  Station  WHAS,  Louis¬ 
ville.  He  has  no  business  interests  at  the  present  time  and 
expects  to  devote  most  of  his  time  to  the  proposed  station. 
William  H.  Veeneman  is  a  native  of  Kentucky  and  has 
lived  in  Louisville  since  1905.  He  was  formerly  President 
and  Chairman  of  the  Board  of  Directors  of  Frankfort 
Distilleries  but  no  longer  has  an  interest  in  this  business. 
He  owns  about  85%  of  the  stock  of  George  H.  Gould  Com¬ 
pany,  wholesale  druggists  of  Louisville,  Kentucky.  Ed¬ 
mund  R.  Plunkett  and  Harold  J.  Plunkett,  who  are  brothers 
and  reside  in  Westchester  County,  New  York,  each  own 
31%  of  the  stock  of  Plunkett-Webster  Lumber  Company, 
Inc.  of  New  Rochelle,  New  York.  Henry  Fitzhugh,  Jr.  has 
been  engaged  in  the  insurance  business  in  Louisville  since 
1929,  and  is  also  actively  engaged  in  farming. 

7.  The  estimated  cost  of  construction  of  the  proposed 
station  is  $94,304.74.  As  of  April  S,  1946,  the  corporation 
had  total  assets  of  $111,253.79,  of  which  $60,000  represented 
subscriptions  for  the  Class  B  preferred  stock,  and  current 
liabilities  of  $153.79.  Applicant  has  also  arranged  a  line 
of  credit  with  a  Louisville  bank  in  an  amount  up  to  $50,000. 
Applicant  estimates  its  annual  operating  expenses  at  $297,- 
808,  which  includes  $167,462  for  salaries  and  $130,346  for 
other  general  operating  expenses.  The  staff  for  the  pro¬ 
posed  station  totals  64  persons,  including  9  technical  em¬ 
ployees,  a  general  manager,  program  director,  musical  di¬ 
rector,  farm  director,  special  events  director,  three  con¬ 
tinuity  writers,  two  news  editors,  two  news  reporters  and 
eight  musicians.  Applicant  estimates  that  its  annual  in¬ 
come,  based  upon  a  submitted  rate  card,  will  be  $361,897.50. 

8.  During  the  first  year  of  operation  the  station  will  op¬ 
erate  with  64.9%  of  the  time  commercial  and  35.1%  sus¬ 
taining.  The  Board  of  Directors,  as  a  matter  of  policy,  has 
determined  to  operate  the  station  at  a  maximum  of  65% 
commercial,  but  would  increase  this  to  a  maximum  of  70% 
in  the  event  they  were  able  to  receive  high-class  commercial 
programs  which  would  not  upset  their  program  balance. 
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During  the  first  year  of  operation  applicant  proposes  the 
following  types  of  commercial  and  sustaining  pro- 
1549  grams  in  the  amounts  indicated: 


Type 

Commercial 

Sustaining 

Entertainment 

51.94% 

21.98% 

Educational 

2.02% 

1.55% 

Religious 

2.22% 

Agricultural 

2.02% 

Civic 

4.84% 

Governmental 

.34% 

News 

10.94% 

2.15% 

The  station  will  operate  a  total  of  124  hours  per  week,  of 
which  86  hours  and  40  minutes  will  be  devoted  to  recordings 
and  transcriptions,  33  hours  and  35  minutes  will  be  live 
programs  and  13  hours  and  45  minutes  will  be  programs 
from  wire  sources.  The  proposed  station  will  carry  497 
commercial  and  70  non-commercial  spot  announcements  per 
week. 

9.  Applicant  has  arranged  for  Press  Association  wire 
service  and  will  broadcast  news  programs  every  hour  on 
the  hour.  In  addition,  it  proposes  to  have  considerable 
local  news  coverage,  and  three  members  of  its  news  staff 
will  be  assigned  to  this  work.  The  station  will  carry  one 
hour  of  religious  services  on  Sundays  and  15  minutes  of 
religious  services  daily,  Monday  through  Friday,  through 
the  cooperation  of  the  Louisville  Council  of  Churches,  and, 
in  addition,  it  has  made  15  minutes  per  week  available  to 
the  Jewish  community  in  Louisville.  It  expects  to  carry 
daily  farm  programs,  educational  programs  in  connection 
with  public  and  parochial  schools  in  Louisville,  a  weekly 
forum  program  for  the  discussion  of  controversial  issues, 
discussions  by  labor  leaders  and  management  of  labor  con¬ 
troversies,  musical  programs  by  the  Louisville  Philhar¬ 
monic  Orchestra  and  the  Louisville  Summer  Opera,  dra¬ 
matic  programs,  children’s  programs  and  three  daily 
sports  broadcasts.  Applicant  intends  to  organize  a  Public 
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Listeners  Council  of  not  less  than  30  people  composing  a 
cross-section  of  Louisville,  to  meet  once  a  month  and  to  be 
given  time  to  broadcast  criticisms  of  the  station’s  programs 
and  to  suggest  new  programs.  Applicant  has  offered  time 
to  numerous  civic,  charitable,  fraternal  and  other  com¬ 
munity  organizations  on  a  sustaining  basis. 

In  re  Kentucky  Broadcasting  Corporation,  Inc. 

(Docket  No.  7354) 

10.  Kentucky  Broadcasting  Corporation,  Inc.  is  the 
licensee  of  Station  WINN,  Louisville,  which  received  its 
construction  permit  in  June  1940.  This  station  operates 
unlimited  time  on  1240  kc  with  250  watts  power  and  is  an 
affiliate  of  the  American  Broadcasting  Company  network. 

11.  The  corporation  is  authorized  to  issue  500  shares  of 
no  par  value  common  stock,  having  a  stated  value  of  $25,- 
000.  The  officers,  directors  and  stockholders  of  the  cor¬ 
poration  and  their  stock  interests  are  as  follows :  Nelle  M. 
Kendrick,  President,  Director,  is  the  owner  of  56%  of  the 
stock  or  280  shares;  Glenn  Snyder,  Director  30%  of  the 
stock  or  150  shares;  Miss  M.  K.  McCarten,  Secretary- 
Treasurer  and  Director,  10%  of  the  stock  or  50  shares; 
Oldham  Clarke,  Vice-President  and  Director,  2%  of  the 
stock  or  10  shares;  A.  C.  Van  Winkle,  Vice-President  and 

Director,  3  shares  or  .6%  of  the  stock. 

1950  12.  Until  his  death  in  1945,  D.  E.  Kendrick,  who 

had  had  previous  interests  in  radio  stations  in  Hop¬ 
kinsville,  Kentucky,  and  Indianapolis,  Indiana,  was  presi¬ 
dent  and  controlling  stockholder  of  the  corporation.  His 
wife,  Nelle  M.  Kendrick,  took  little  part  in  the  operation 
of  the  station  until  his  death,  at  which  time  she  succeeded 
to  the  presidency.  She  is  now  a  full-time  employee  of  the 
station,  acts  as  director  of  women’s  activities  and  super¬ 
vises  the  station’s  administration  and  finance  departments. 
Harry  McTigue,  who  is  Mrs.  Kendrick’s  brother,  became 
General  Manager  of  the  station  in  1943  after  considerable 
prior  radio  experience  in  stations  in  various  parts  of  the 
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country.  Glenn  Snyder,  a  resident  of  Illinois,  is  Vice- 
President  and  General  Manager  of  radio  Station  WLS, 
Chicago,  is  an  Officer  and  Director  and  owns  23%  of  the 
stock  of  the  Tucson  Broadcasting  Company,  licensee  of 
Station  KTUC,  Tucson,  Arizona,  and  is  a  Director  and 
owner  of  8%  of  the  stock  of  the  Salt  River  Valley  Broad¬ 
casting  Corporation;  licensee  of  Station  KOY,  Phoenix, 
Arizona.  Miss  McCarten,  who  is  a  full  time  employee  of 
the  station,  serves  as  Assistant  to  the  General  Manager 
and  is  responsible  for  much  of  the  program  activities.  Sny¬ 
der,  Mrs.  Kendrick  and  Miss  McCarten  each  own  1/3  inter¬ 
est  in  the  Broadcast  Sales  Company  of  Chicago,  a  partner¬ 
ship  engaged  in  the  sale  of  time  for  broadcast  stations. 
Oldham  Clarke  and  A.  C.  Van  Winkle  are  attorneys  who 
rteside  in  Louisville  and  who  act  as  legal  advisors  to  the 
station. 

13.  The  estimated  cost  of  the  proposed  change  in  facili¬ 
ties  is  $80,067.15  of  which  amount  $17,448.15  has  been  paid 
for  equipment  and  land.  The  balance  sheet  of  the  corpora¬ 
tion,  as  of  March  31,  1946,  shows  total  assets  $147,731.26, 
liabilities  $59.57  and  net  wTorth  $147,671.69.  Applicant  pro¬ 
poses  to  finance  the  cost  of  construction  using  cash  on  hand 
in  the  amount  of  $53,840.46,  purchase  of  equipment  on  a 
deferred  payment  plan  and  from  income  of  the  station. 
Net  income  after  taxes  for  the  year  1945  was  $25,808.15. 
The  proposed  operation  would  increase  the  monthly  oper¬ 
ating  expenses  of  Station  WINN  from  $16,157  to  $20,247. 
Based  upon  a  flat  30%  increase  in  rates  due  to  an  increased 
coverage,  applicant  estimates  that  its  average  monthly 
revenue  would  be  increased  from  $22,900  to  $29,770.  Ap¬ 
plicant  intends  to  add  four  new  engineers,  an  agricultural 
director  and  some  clerical  help  to  its  present  staff. 

14.  During  the  composite  week  of  1945,  Station  WINN 
operated  with  66.54%  of  its  time  commercial  and  carried 
490  commercial  and  113  non-commercial  spot  announce¬ 
ments.  59%  of  all  programs  were  of  network  origin,  21.5% 
were  recordings  and  transcriptions,  6.29%  were  wire  pro- 
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grams  and  12.81%  were  live  programs.  Applicant  also 
submitted  an  analysis  of  its  program  logs  for  the  week 
April  14  to  April  20,  1946,  which  it  claimed  was  a  repre¬ 
sentative  week.  During  the  125  hours  of  broadcasting  in 
this  week  the  percentages  of  time  devoted  to  each  type  of 
program  were  as  follows:  entertainment,  65.73%;  news, 
16.6%;  religious,  5.14%;  agricultural,  .4%;  civic,  6.53%; 
and  educational,  5.6%.  Since  applicant  proposes  to  add 
only  two  daily  15  minute  farm  programs  to  its  present 
schedule,  these  percentages  would  remain  substantially  the 
same  except  that  there  would  be  an  increase  in  agricultural 
programs  to  2.8%.  During  the  6  p.m.  to  11  p.m.  segment 
of  the  day  of  the  composite  week  of  1945  only  45  minutes 
were  devoted  to  local  live  sustaining  programs,  while  dur¬ 
ing  the  same  segment  of  the  April  14  week  all  programs 
were  commercial  with  the  exception  of  one  news 
1951  broadcast. 

15.  Religious  programs  are  carried  on  Station 
WINN,  both  on  a  commercial  and  on  a  sustaining  basis. 
In  February  1946,  53%  of  the  station’s  religious  programs 
were  commercial  and  47%  sustaining.  All  week-day  reli¬ 
gious  programs  are  carried  on  a  commercial  basis.  Al¬ 
though  the  station  formerly  carried  daily  religious  pro¬ 
grams  of  the  Louisville  Council  of  Churches,  they  were  dis¬ 
continued,  according  to  the  station  manager,  because  the 
council  could  not  supply  ministers.  The  station  does  not 
now  carry  religious  services  by  any  of  the  established  prot- 
estant,  Catholic  or  Jewish  Churches  in  Louisville.  Most 
religious  programs  are  from  Evangelical  groups  with  some 
network  religious  musical  programs,  a  net  work  Catholic 
program  and  a  transcribed  program  of  interest  to  the  Jew¬ 
ish  community.  Local  news  is  carried  as  part  of  four  reg¬ 
ular  news  broadcasts  daily  on  the  station.  WINN  has  no 
members  of  its  staff  assigned  to  gathering  local  news  and 
obtains  such  news  only  from  the  Associated  Press  wire  ser¬ 
vice.  It  has  in  the  past  given  time  for  educational,  civic 
and  fraternal  programs,  both  on  a  commercial  and  sustain¬ 
ing  basis. 
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In  re  Indiana  Broadcasting  Corporation,  Inc. 

(Docket  No.  7434) 

16.  Indiana  Broadcasting  Corporation,  Inc.  is  the 
licensee  of  radio  Station  WIBC,  Indianapolis,  which  oper¬ 
ates  on  1070  kc,  unlimited  time,  with  5  kw  power,  and  is  an 
affiliate  of  the  Mutual  Broadcasting  System.  Applicant  is 
authorized  to  issue  1,000  shares  of  no-par  value  common 
stock  having  a  stated  value  of  $10,000.  All  of  the  stock  is 
held  by  the  Indianapolis  News  Publishing  Company,  which 
publishes  the  Indianapolis  News,  a  daily  newspaper. 

17.  The  officers  of  the  applicant  corporation  are  K.  Wal¬ 
ter  McCarty,  President;  Miss  M.  H.  Geiger,  secretary- 
treasurer;  G.  R.  Redding,  assistant  secretary-treasurer. 
The  Directors  are  K.  Walter  McCarthy,  Joseph  F.  Breeze 
and  Richard  Fairbanks,  Jr.  McCarty  is  also  president  of 
the  Indianapolis  News  Publishing  Company  but  owns  no 
stock  in  that  corporation  or  the  applicant  corporation. 
Breeze  is  the  advertising  manager  of  the  Indianapolis  News 
and  Richard  Fairbanks,  Jr.,  who  recently  returned  from 
the  Armed  Forces,  is  financial  and  business  editor  of  the 
paper. 

18.  The  operation  of  the  station  is  in  the  hands  of  George 
C.  Biggar,  station  manager,  who  is  responsible  for  the  day- 
to-day  operations  in  accordance  with  station  policy.  Mr. 
Biggar  has  had  considerable  radio  experience,  particularly 
with  farm  stations.  In  1924  he  was  employed  by  Station 
WLS,  Chicago,  then  licensed  to  the  Sears  Roebuck  Agricul¬ 
tural  Foundation,  and  he  was  responsible  for  the  origina¬ 
tion  of  many  early  farm  programs.  He  was  also  in  charge 
of  farm  programs  for  Sears  Roebuck  on  Stations  WFAA, 
Dallas,  WSBC,  Atlanta,  and  KNCA,  Kansas  City.  In  1929 
he  returned  to  WLS,  first  as  continuity  editor  and  then  for 
six  years  as  program  director.  In  1938  he  was  in  charge 
of  rural  programs  for  WLW,  Cincinnati.  For  four  years 
he  was  program  director  of  that  station  and  later  became 
assistant  to  the  general  manager  in  charge  of  employee  re¬ 
lations.  He  joined  station  WIBC  in  July  1945. 
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19.  The  estimated  cost  of  construction  of  the  proposed 
50  kw  station  is  $156,450.  As  of  March  31, 1946  the  Indiana 
Broadcasting  Corporation,  Inc.  had  total  assets  $211,950.12, 
liabilities  $86,975.62  and  a  net  worth  of  $124,974.50.  Ap¬ 
plicant  proposed  to  finance  the  construction  of  the 

1952  station  with  a  loan  from  the  Indianapolis  News  Pub¬ 
lishing  Company,  the  parent  corporation.  On  April 
8,  1946  the  latter  corporation  authorizing  a  loan  of  up  to 
$300,000  to  applicant  for  expenses  incurred  in  the  construc¬ 
tion  of  the  50  kw  station.  The  balance  sheet  of  the  In¬ 
dianapolis  News  Publishing  Co.  as  of  December  31,  1945, 
showed  a  net  -worth  of  $6,646,495.16.  Applicant  estimates 
its  monthly  operating  expenses  under  the  50  kw  operation 
to  be  $49,695  and  the  estimated  income  under  such  opera¬ 
tions  to  be  $56,000.  Applicant  proposes  to  add  15  persons 
to  its  stafif  including  a  farm  editor,  two  continuity  writers, 
one  program  production  assistant,  five  musicians,  a  public 
service  director  and  one  engineer. 

20.  During  the  week  beginning  April  7,  1946,  which  ap¬ 
plicant  states  is  a  typical  or  representative  week,  it  oper¬ 
ated  with  60.3%  of  its  time  commercial  and  carried  453 
commercial  and  40  non-commercial  spot  announcements. 
Applicant  proposes  to  vary  the  sources  of  its  programs  un¬ 
der  the  50  kw  operation  as  follows :  network  programs  in¬ 
creased  33.6%  to  35%;  recordings  and  transcriptions  de¬ 
creased  from  31.6%  to  25% ;  wire  programs  presently  4% 
will  not  be  changed,  live  programs  which  now  constitute 
31.1%  will  be  increased  to  35%.  Applicant  also  expects  a 
decrease  in  the  number  of  commercial  spot  announcements 
it  will  carry.  During  this  typical  week  the  programs  were 
of  the  following  types :  religious,  2.4% ;  educational,  4.5% ; 
news,  14.5% ;  agricultural,  2.9% ;  civic,  5.8% ;  entertain¬ 
ment,  69.9%.  Under  the  proposed  operation  the  only  sub¬ 
stantial  change  in  this  programming  is  an  increase  in  agri¬ 
cultural  programs  to  4.6%. 

21.  Religious  programs  are  carried  on  Station WIBC  on 
a  sustaining  basis.  The  station  carries  a  daily  morning  de- 
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votional  program,  a  one-half  hour  remote  broadcast  from  a 
church  on  Sunday  morning  and  a  15-minute  Sunday  after¬ 
noon  religious  program,  all  arranged  by  the  Church  Federa¬ 
tion  of  Indianapolis.  It  also  carries  a  15-minute  network 
Catholic  program,  and  from  time  to  time  carries  other  pro¬ 
grams  of  interest  to  these  faiths.  WIBC  carries  a  number  of 
educational  programs,  including  two  weekly  15-minute  pro¬ 
grams  in  class  rooms,  and  intends  to  carry  a  number  of 
state-wide  educational  programs  emanating  from  various 
universities  in  the  State,  if  this  application  is  granted. 
WIBC  subscribes  to  the  Associated  Press  and  United  Press 
wire  services  and  has  two  full-time  news  broadcasters  and 
one  news  rewrite  man  who  work  exclusively  on  news  pro¬ 
grams.  The  station  carries  123  news  broadcasts  per  week, 
29  of  which  originate  from  the  network.  The  station  now 
carries  early  morning  and  noon-time  farm  programs  and 
a  Saturday  afternoon  farm  program.  The  Farm  Bureau 
Federation  sponsors  a  daily  15-minute  noon-time  program 
ovfer  the  station.  For  the  proposed  operation,  applicant 
has  allotted  six  hours  and  25  minutes  per  week  to  agricul¬ 
tural  programs  which  includes  an  additional  15-minute 
morning  farm  program  between  6  a.m.  and  7  a.m.  and  a 
30-minute  program  Monday  through  Friday  at  noon.  The 
station  carries  a  number  of  daily  sports  broadcasts,  a 
weekly  round-table  discussion  program  and  frequent  broad¬ 
casts  by  civil  and  fraternal  organizations  in  Indianapolis. 

Engineering  Considerations 

22.  Mid-America  Broadcasting  Corporation  and  Ken¬ 
tucky  Broadcasting  Corporation,  Inc.  both  propose  Class  II 
stations  in  Louisville,  operating  on  1080  kc  with  5  kw  day 
and  1  kw  night.  The  directional  antennas  and  engineering 
proposals  of  these  applicants  are  nearly  identical  and  may 
be  treated  in  the  singular  in  many  instances.  Mid- 
1953  America’s  proposed  station  would  render  daytime 
service  to  768,951  persons  residing  within  its  0.5 
mv/m  contour,  while  the  0.5  mv/m  contour  of  Statio  WINN, 
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as  proposed,  would  include  773,350  persons.  At  night, 
either  Louisville  station  would  be  limited  to  its  10  mv/m 
contour  by  existing  stations,  but  would  serve  approximately 
360,000  persons.  Station  WIBC,  operating  on  1070  kc  with 
50  kw  power,  would  render  primary  service  during  the  day 
to  1,872,588  persons  within  its  0.5  mv/m  contour.  It  pres¬ 
ently  serves  901,470  persons  during  daytime  hours.  At 
night  the  station  is  and  would  be  limited  to  its  6.3  mv/m 
contour  by  existing  stations.  The  number  of  persons 
served  nighttime  would  be  increased  from  419,246  to  519,- 
666.  The  proposed  50  kw  operation  of  WIBC  would  not 
involve  interference  with  any  existing  station  nor  with  any 
proposed  station,  other  than  the  adjacent  channel  stations 
of  the  two  Louisville  applicants  herein. 

No  nighttime  interference  would  exist  between  Station 
WIBC,  as  proposed,  and  the  station  of  either  of  the  Louis¬ 
ville  applicants.  Based  upon  the  Standards  of  Good  En¬ 
gineering  Practice,  which  prescribes  a  2:1  signal  ratio  (de¬ 
sired  to  undesired)  for  adjacent  channel  stations  10  kc 
apart,  WIBC,  as  proposed,  would  receive  daytime  interfer¬ 
ence  from  and  would  interfere  with  either  of  the  proposed 
Louisville  stations  in  an  area  of  approximately  1200  square 
miles.  The  population  residing  in  this  zone  of  mutual  in¬ 
terference  is  between  40,000  and  50,000  persons,  or  approxi¬ 
mately  5%  of  the  population  which  would  otherwise  receive 
daytime  service  from  any  of  the  proposed  stations. 

23.  There  is  a  sharp  conflict  in  the  evidence  as  to  whether 
the  proposed  Louisville  operation  would  cause  interference 
to  the  secondary  service  areas  of  Stations  KRLD,  Dallas, 
and  WTIC,  Hartford,  Connecticut,  both  of  which  operate 
on  1080  kc  with  50  kw  power.  Applicants  contend  that  the 
computed  25  uv/m  10%  of  the  time  contours  of  either 
Louisville  station  do  not  substantially  overlap  the  0.5  mv/m 
50%  of  the  time  contours  of  Stations  KRLD  and  WTIC 
and  that  the  25  uv/m  10%  of  the  time  contours  lie  outside 
of  the  respective  interference  free  contours  of  KRLD  and 
WTIC,  said  interference  being  that  which  mutually  exists 
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between  these  stations  as  computed  from  the  Commission’s 
second-hour  curves  and  proof  of  performance  data  on  the 
respective  stations.  Based  upon  these  computations,  it  ap¬ 
pears  that  the  Louisville  stations  propose  70%  or  less  of 
said  mutual  interference  and,  therefore,  under  the  Stan¬ 
dards,  no  interference  would  obtain  to  Stations  KRLD  or 
WTIC.  Interveners,  Stations  KRLD  and  WTIC,  contend, 
however,  that  the  mutual  interference  between  their  sta¬ 
tions  is  substantially  less  than  that  computed  by  means  of 
the  Commission’s  Skyway  Propagation  Curves  and  that  the 
proposed  operation  would  result  in  an  actual  loss  of  second¬ 
ary  service  to  Station  KRLD  of  2,960  sq.  mi.,  having  a  pop¬ 
ulation  of  86,855  and  to  WTIC  of  9,290  sq.  mi.  and  a  popu¬ 
lation  of  337,470.  These  alleged  areas  of  interference 
would  receive  both  primary  and  secondary  service  from 
numerous  other  stations.  The  views  of  interveners’  en¬ 
gineers  as  to  the  limits  of  the  secondary  service  areas  of 
their  respective  stations  are  based  upon  the  socalled  “Ter¬ 
rell”  measurements  on  Station  WTIC  made  on  November 
14  to  December  9,  1939,  and  the  “Newton”  measurements 
made  on  Station  KRLD  between  November  8  and  Novem¬ 
ber  23,  1941.  Interveners’  engineers  did  not  make  these 
nleasurements  and  the  engineers  who  did  so  were  not  made 
available  for  cross-examination  by  the  parties.  In  fact,  the 
measurements  were  not  even  introduced  in  evidence. 
1954  Testimony  in  the  record  herein  indicates  that  the 
measurements  were  made  during  periods  of  Ino- 
spheric  storms  which  tend  to  reduce  the  field  and  hence 
make  the  measurements  unreliable. 

Conclusions 

1.  The  proposed  operation  of  Station  WIBC  on  1070  kc 
with  50  kw  power  would  not  involve  interference  with  any 
existing  station  and  would  involve  only  daytime  interfer¬ 
ence  with  either  of  the  two  Louisville  stations  if  simultane¬ 
ous  operation  is  permitted  in  Louisville  on  1080  kc  with 
5  kw  day  and  1  kw  night  power.  This  daytime  interference 
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would  prevent  approximately  5%  of  the  population,  which 
would  otherwise  be  served  by  WIBC,  from  gaining  such 
service.  The  Commission  concludes  that  because  of  the 
large  gains  in  population  served  (approximately  970,000 
persons  daytime  and  100,000  nighttime)  a  grant  of  the  ap¬ 
plication  of  Indiana  Broadcasting  Corporation,  Inc.  would 
be  in  the  public  interest  despite  this  adjacent  channel  day¬ 
time  interference. 

2.  Despite  the  adjacent  channel  interference  with  Station 
WIBC,  as  proposed,  and  the  possible  effects  upon  the  sec¬ 
ondary  service  of  Stations  KRLD  and  WTIC,  the  Commis¬ 
sion  concludes  that  one  of  the  two  Louisville  applications 
may  be  granted.  As  in  the  case  of  Station  WIBC,  simul¬ 
taneous  operation  of  one  of  the  Louisville  stations  on  1080 
kc  would  prevent  approximately  5%  of  the  population, 
which  would  otherwise  be  served  by  the  Louisville  station, 
from  gaining  service  as  a  result  of  the  simultaneous  opera¬ 
tion.  Further,  computations  based  upon  the  Standards  of 
Good  Engineering  Practice  indicate  that  interference  from 
either  Louisville  station  would  occur  in  areas  in  which  mu¬ 
tual  interference  now  exists  between  Stations  KRLD  and 
WTIC.  Upon  the  record  before  us,  we  are  not  satisfied 
that  the  so-called  “ Terrell ”  and  ‘ 1  Newton”  measurements 
can  be  relied  upon  to  refute  these  computations.  In  fact, 
the  failure  of  interveners  to  afford  the  parties  an  oppor¬ 
tunity  to  cross-examine  the  engineers  who  made  these  stud¬ 
ies,  warrants  our  disregarding  these  measurements  en¬ 
tirely.  Nevertheless,  an  examination  of  these  studies, 
which  are  on  file  with  the  Commission,  confirms  that  they 
are  not  sufficiently  reliable  to  refute  the  Commission’s 
curves,  particularly  in  view  of  the  atmospheric  conditions 
under  which  they  were  made.  Accordingly,  relying  upon 
the  Commission’s  Standards,  we  conclude  that  the  opera¬ 
tion  of  either  Louisville  station  would  not  result  in  addi¬ 
tional  loss  of  secondary  service  to  Stations  KRLD  or 
WTIC.  In  any  event,  the  areas  and  populations  which 
Stations  KRLD  and  WTIC  claim  will  be  lost  are  small  and 
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appear  to  receive  adequate  primary  and  secondary  service 
from  other  stations. 

3.  Since  the  applications  of  Mid-America  Broadcasting 
Corporation  and  Kentucky  Broadcasting  Corporation,  Inc., 
request  the  same  facilities  and,  therefore,  are  mutually  ex¬ 
clusive,  it  becomes  incumbent  upon  the  Commission  to  con¬ 
sider  the  two  applications  on  a  comparative  basis  and  to 
determine  from  the  record  which  application,  if  granted, 
would  better  serve  the  public  interest.  Several  factors  mo¬ 
tivate  the  Commission’s  conclusion  that  the  application  of 
Mid-America  Broadcasting  Corporation  is  to  be  preferred. 
First,  the  resident  stockholders  of  Mid-America  Broadcast¬ 
ing  Corporation,  by  reason  of  the  fact  that  they  have  for 
many  years  been  closely  identified  with  all  phases  of 
1955  community  life  and  have  been  much  more  active  in 
Louisville  civic,  fraternal  and  governmental  affairs 
than  the  local  stockholders  of  Kentucky  Broadcasting  Cor¬ 
poration,  appear  to  be  in  a  better  position  to  gauge  the 
needs  of  local  organizations  and  of  the  listening  audience 
in  that  city.  This  is  reflected  in  the  program  proposals  sub¬ 
mitted  by  the  applicants.  Mid- America  Broadcasting  Cor¬ 
poration  proposes  to  provide  Louisvile  with  a  new  local 
non-network  program  service  which  appears  to  have  been 
designed  to  serve  the  needs  of  the  community  to  a  greater 
extent  than  the  service  proposed  by  Kentucky  Broadcasting 
Corporation.  For  example,  Mid-America  Broadcasting 
Corporation  will  carry  musical  programs  of  such  local  or¬ 
ganizations  as  the  Louisville  Philharmonic  Orchestra  and 
the  Louisville  Summer  Opera,  and  will  broadcast  religious 
programs  from  local  churches  of  the  established  faiths. 
Station  WINN  does  not  now  carry,  nor  does  it  propose  to 
carry,  such  musical  programs  and  has  limited,  and  would 
limit,  its  religious  programs  to  network  programs  and  com¬ 
mercial  religious  programs  from  evangelistic  sects.  Sim¬ 
ilarly,  Station  WINN  does  not  propose  to  have  any  mem¬ 
bers  of  its  staff  assigned  to  the  gathering  of  local  news  but 
will  rely  only  upon  such  news  as  might  be  supplied  by  its 
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wire  service.  Mid-America  Broadcasting  Corporation,  on 
the  other  hand,  proposes  to  establish  a  news-gathering  staff 
of  three  persons  and  will  make  particular  effort  to  have 
good  coverage  of  local  news.  Finally,  the  Commission  has 
given  weight  to  the  fact  that  Mid-America  Broadcasting 
Corporation  filed  its  application  for  these  facilities  more 
than  five  years  before  Kentucky  Broadcasting  Corporation, 
Inc.  applied  therefor,  that  a  construction  permit  had  been 
issued  to  Mid- America  Broadcasting  Corporation,  and  that, 
but  for  the  intervention  of  the  war,  this  applicant  would 
now  have  its  station  in  operation. 

4.  The  Commission  finds  that  Indiana  Broadcasting  Cor¬ 
poration,  Inc.  and  Mid-America  Broadcasting  Corporation 
are  legally,  financially  and  technically  qualified  to  construct 
and  operate  their  proposed  stations  and  that  a  grant  of 
these  applications  would  serve  public  interest,  convenience 
and  necessity.  It  therefore  proposes  to  grant  such  appli¬ 
cations.  It  follows  that  the  application  of  Kentucky  Broad¬ 
casting  Corporation,  Inc.  must  be  denied.  The  grant  to 
Mid-America  Broadcasting  Corporation  is  subject  to  ap¬ 
proval  of  transmitter  site  and  antenna  system  by  the  Civil 
Aeronautics  Administration  and  further  subject  to  the  in¬ 
stallation  of  approved  frequency  and  modulation  monitors 
w-hen  available,  the  provisions  of  Sections  3.55(b)  and  3.60 
of  the  Commission’s  Rules  being  waived  pending  such  in¬ 
stallation.  The  grant  to  Indiana  Broadcasting  Corpora¬ 
tion,  Inc.  is  subject  to  approval  of  transmitter  site  and  an¬ 
tenna  system  by  the  Civil  Aeronautics  Administration. 

Federal  Communications  Commission 

T.  J.  Slowie 
Secretary 

Adopted :  January  15, 1947 
Released :  January  20, 1947 

•  ••••••••• 
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Letter. 

1956  February  4,  1947 

Honorable  Alban  William  Barkley 
United  States  Senate 
Washington,  D.  C. 

Dear  Senator  Barkley: 

When  I  talked  to  you  on  the  phone  this  afternoon  I  did 
not  recognize  the  case  you  were  asking  about  from  the  call 
letters  but  on  checking  into  it  I  find  that  the  WINN  appli¬ 
cation  was  involved  in  hearing  with  two  other  applications. 
WINN  sought  a  change  in  frequency  and  an  increase  in 
power.  Mid-America  Broadcasting  Corporation  sought  a 
new  station  at  Louisville.  Indiana  Broadcasting  Corp., 
Inc.,  licensee  of  Station  WIBC,  Indianapolis  sought  an  in¬ 
crease  in  power.  A  proposed  decision  -was  issued  by  the 
Commission  on  January  20,  1947  granting  the  applications 
of  the  Indiana  Broadcasting  Corporation  and  the  Mid- 
America  Broadcasting  Corporation  and  denying  WINN.  I 
am  enclosing  a  copy  of  this  proposed  decision  and  you  will 
note  in  paragraph  3  on  page  9  the  reasons  which  impelled 
the  Commission  to  grant  the  Mid-America  Broadcasting 
Corporation  application  in  preference  to  the  WINN  appli¬ 
cation.  The  Commission  felt  that  the  Mid-America  Broad¬ 
casting  Corporation  appeared  to  be  in  a  better  position  to 
gauge  the  needs  of  local  organizations  and  of  the  listening 
audience  in  Louisville.  The  Commission  also  gave  weight 
to  the  fact  that  Mid-America  Broadcasting  Corporation 
filed  its  application  more  than  five  years  before  WINN  filed 
its  application. 

The  parties  have  until  February  10  to  file  exceptions  and 
request  oral  argument.  Up  to  date  neither  party  has  filed. 

If  I  can  provide  you  with  any  additional  information  on 
this  please  do  not  hesitate  to  call  upon  me. 

Sincerely, 

Chables  R.  Denny 

E/Minderman  :jo  Chairman 

•  ••••••••• 
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1957  Exceptions  to  Proposed  Decision  of  the  Com¬ 
mission  No.  B-322  and  Request  for  Oral  Ar¬ 
gument. 

The  above-entitled  applications  were  heard  before  a  duly 
qualified  presiding  officer  on  April  22  through  April  25, 
1946,  and  the  Commission’s  proposed  decision  proposes  to 
grant  the  applications  of  Mid-America  Broadcasting  Cor¬ 
poration  and  Indiana  Broadcasting  Corporation  (WIBC) 
and  deny  the  application  of  Kentucky  Broadcasting  Corpo¬ 
ration,  Inc. 

Kentucky  Broadcasting  Corporation,  Inc.,  licensee  of 
Station  WINN,  Louisville,  Kentucky,  excepts  to  the  pro¬ 
posed  report  and  to  its  findings  and  conclusions  and  in  par¬ 
ticular  specifies  the  following  errors : 

1.  The  Commission  erred  in  making  the  following  con¬ 
clusion  on  Pages  9  and  10  of  its  proposed  decision: 

“First,  the  resident  stockholders  of  Mid- America  Broad¬ 
casting  Corporation,  by  reason  of  the  fact  that  they  have 
for  many  years  been  closely  identified  with  all  phases  of 
community  life  and  have  been  much  more  active  in  Louis¬ 
ville  civic,  fraternal  and  governmental  affairs  than  the  local 
stockholders  of  Kentucky  Broadcasting  Corporation,  ap¬ 
pear  to  be  in  a  better  position  to  guage  the  needs  of  local 
organizations  and  of  the  listening  audience  in  that  city.” 

This  conclusion  is  inconsistent  with  the  Commission’s  own 
findings  of  fact  and  with  the  record  testimony. 

1958  (a)  The  only  finding  of  fact  made  by  the  Commis¬ 
sion  with  respect  to  the  civic  affiliations  of  the  stock¬ 
holders  of  Mid- America  Broadcasting  Corporation  was  that 
Milton  S.  Trost  “has  been  active  in  numerous  civic,  com¬ 
munity  and  governmental  activities”.  The  record  shows 
that  Mr.  Trost  devotes  full  time  to  the  management  and 
operation  of  Stein  Bros.  &  Boyce  Company  and  is  a  direc¬ 
tor  of  the  Kaufman-Straus  Company.  He  testified  that  he 
will  take  no  active  part  in  the  operation  of  the  station  pro¬ 
posed  by  Mid- America  Broadcasting  Corporation  (Tr.  45). 
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(b)  Mr.  Levi,  the  second  largest  resident  stockholder  in 
the  Mid- America  Broadcasting  Corporation  testified  as  fol¬ 
lows  at  Page  108  of  the  record : 

“Q.  What  are  your  present  civic  connections  with  Louis¬ 
ville,  Mr.  Levi? 

*‘A.  I  have  no  civic  connections  at  all.  During  the  period 
that  I  w’as  on  the  papers,  I  conceived  it  my  duty  to  stay  off 
of  committees  so  that  I  might  better  publicize  without  any 
personal  interest  activities  in  Louisville,  and  I  haven’t 
since  gotten  on  it.” 

(c)  Forty-four  and  36/100%  of  the  voting  stock  of  Mid- 
America  Broadcasting  Corporation  is  held  by  non-resi¬ 
dents  H.  J.  Plunkett  and  E.  R.  Plunkett,  brothers,  who  are 
residents  of  New*  York  State  and  will  take  no  part  in  the 
operation  of  the  proposed  station.  (Tr.  150,  154,  155,  163, 
135-141).  Nine  and  60/100%  is  held  in  the  name  of  the 
Lawrence  Jones  Estate,  and  voted  by  the  Citizens  Fidelity 
Bank  and  Trust  Company.  (Ex.  10,  Tr.  47).  Not  one  of 
the  stockholders,  officers,  or  directors  of  Mid-America 
Broadcasting  Corporation  will  take  any  active  part  in  the 
day  to  day  operations  of  the  proposed  station.  (Tr.  171, 
129,  45, 163, 139, 141, 15,  20).  None  of  the  officers,  directors 
or  stockholders  have  had  any  broadcasting  or  radio  expe¬ 
rience  (Tr.  19, 155,  33, 173,  49)  except  Emanuel  Levi 

1959  who  was  Vice  President  and  General  Manager  of  the 
Courier- Journal  and  Times  Corp.,  Louisville,  Ken¬ 
tucky,  w’hich  owmed  and  operated  WHAS  from  sometime 
in  the  1920’s  until  1936.  (Tr.  97,  104-105)  Station  WHAS 
had  a  station  manager  in  direct  charge  of  station  opera¬ 
tions.  Mr.  Levi  had  no  specific  position  at  WHAS  (Tr. 
104-108). 

(d)  While  neither  the  manager,  nor  any  other  station 
personnel  have  been  selected,  (Tr.  57-61,  47,  101,  113,  114-, 
210)  and  none  of  the  stockholders  will  participate  in  the 
management  of  the  station  proposed  by  Mid- America 
Broadcasting  Corporation,  the  day-to-day  decisions  will  be 
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made  by  the  station  manager.  (Tr.  48)  Mr.  Milton  Trost, 
First  Vice  President,  Director  and  the  largest  resident 
stockholder  of  Mid-America  Broadcasting  Corporation 
testified  as  follows  at  Page  74: 

“By  Mr.  Young: 

“Q.  Will  the  manager  whom  you  expect  to  hire  make  the 
day-to-day  decisions  on  various  matters  that  come  up  for 
him  to  decide? 

“A.  I  think  that  has  been  decided  by  the  board.  If  it  is 
going  to  be  contrary  to  regulations  of  the  FCC,  the  board 
of  directors  would  absolutely  have  full  say  as  to  what  his 
duties  shall  be.” 

Although  neither  the  station  manager  nor  the  56  em¬ 
ployees  proposed  by  applicant  (Tr.  101, 114,  210)  have  been 
selected,  Mr.  Levi  testified  as  follows  at  Page  113 : 

“Q.  In  discussing  your  staff,  did  I  correctly  understand 
you  to  say  that  members  of  the  staff  would  be  picked  by  the 
General  Manager? 

“A.  Yes. 

“Q.  Do  you  intend  to  rely  pretty  much  on  his  choice  of 
members  of  the  staff? 

“A.  Correct.” 

2.  The  Commission  erred  in  failing  to  find  that  the  offi¬ 
cers,  directors  and  stockholders  of  Mid-America  Broad¬ 
casting  Corporation  have  taken  no  active  part  in 
1960  preparation  of  the  application  and  that  they  will 
take  no  active  part  in  the  day-to-day  operations  of 
the  proposed  station.  The  record  shows  that  Harold  W. 
Batchelder,  of  Baltimore,  Maryland,  was  hired  merely  as  a 
consultant  and  that  he  developed  the  proposals  of  the 
applicant  with  respect  to  programming,  personnel,  costs 
and  other  details.  (Tr.  182)  He  also  prepared  the  program 
policy,  (Tr.  183, 188) ;  the  proposed  program  schedule  (Tr. 
189,  Ex.  31);  the  program  analysis  (Tr.  190-1);  investi¬ 
gated  the  program  sources  (Ex.  34,  Tr.  192) ;  he  inter- 
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viewed  civic  leaders  (Tr.  194-195);  he  prepared  the  esti¬ 
mated  cost  of  operation  (Tr.  201);  the  estimated  revenue 
figures  (Tr.  202)  and  the  proposed  rate  card  (Tr.  200). 

3.  The  Commission  erroneously  found  that  A.  C.  Van 
Winkle  of  Louisville,  Kentucky,  Vice-President  and 
Director  of  Kentucky  Broadcasting  Corporation,  Inc.,  owns 
3  shares  or  .6%  of  the  stock.  The  record  shows  that  he 
owns  7  shares  of  stock  or  1.4%  (Ex.  1). 

The  Commission  erred  in  failing  to  find  that  Harry  Mc- 
Tigue,  Louisville,  Kentucky,  Vice-President,  Director  and 
General  Manager  of  applicant  corporation  owns  3  shares 
or  .6%  of  the  stock.  (Tr.  250,  Ex.  1,  Tr.  248). 

4.  The  Commission  erred  in  failing  to  find  that  Harry 
McTigue  is  a  member  of  Louisville  Business  Men’s  Club; 
Louisville  Association  of  Manufacturers’  Representatives; 
the  Sales  Managers’  Council  of  Louisville;  Vice-President 
of  the  Kentucky  Broadcasters  Association,  and  has  par¬ 
ticipated  in  drives  for  War  Bonds,  Crippled  Children, 
Community  Chest  and  others.  (Tr.  255-256). 

5.  The  Commission  erred  in  failing  to  find  that  Mrs. 
Nelle  M.  Kendrick,  President,  Director,  and  owner  of  56% 
of  the  stock  of  Kentucky  Broadcasting  Corporation,  Inc., 
has  had  approximately  six  and  one-half  years  actual  expe¬ 
rience  in  conducting  women’s  programs,  interview  pro¬ 
grams  and  homemakers  programs  for  stations  WFIW  in 
Hopkinsville,  Kentucky,  and  WIRE,  in  Indianapolis, 

Indiana  (Tr.  315-316,  257). 

1961  6.  The  Commission  erred  in  failing  to  find  that 

Miss  M.  EL  McCarten,  Secretary-Treasurer,  Direc¬ 
tor  and  Assistant  to  the  General  Manager,  has  had  16  years 
radio  experience  as  program  director,  concert  pianist  and 
vocalist  and  that  she  is  a  graduate  of  the  Louisville  Con¬ 
servatory  of  Music.  She  served  as  assistant  to  the  late 
D.  E.  Kendrick  as  early  as  1930  and  has  held  that  position 
since  Station  WINN  commenced  operations.  (Tr.  258) 
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7.  Exception  is  taken  to  the  failure  of  the  Commission  to 
find  and  report  that  70%  of  the  stock  of  Kentucky  Broad¬ 
casting  Corporation,  Inc.,  is  owned  and  voted  by  residents 
of  Louisville,  Kentucky,  and  that  three  of  its  officers,  direc¬ 
tors  and  stockholders, — Mrs.  Nelle  M.  Kendrick,  Harry 
McTigue  and  M.  K.  McCarten,  who  collectively  own  and 
vote  66.6%  of  the  stock  of  applicant  corporation — are  full¬ 
time  employees  and  actively  direct  the  day-to-day  opera¬ 
tions  of  Station  WINN.  (Tr.  259,  258) 

8.  The  Commission  erred  in  failing  to  find  and  report 
that  Mr.  Glenn  Snyder,  Director  and  30%  stockholder, 
visits  the  station  on  an  average  of  once  a  month,  confers 
with  the  station  management  by  telephone  once  a  week  or 
more,  and  attends  all  of  the  regular  meetings  and  most  of 
the  special  meetings  of  the  Board  of  Directors.  (Tr.  259, 
421,  426) 

9.  Exception  is  taken  to  the  conclusion  of  the  Commis¬ 
sion  that : 

“Mid- America  Broadcasting  Corporation  proposes  to  pro¬ 
vide  Louisville  with  a  new  local  non-network  program  ser¬ 
vice  which  appears  to  have  been  designed  to  serve  the  needs 
of  the  community  to  a  greater  extent  than  the  service  pro¬ 
posed  by  Kentucky  Broadcasting  Corporation.” 

(a)  The  conclusion  that  Mid- America  Broadcasting  Cor¬ 
poration  proposes  a  “local  non-network”  service  is  errone¬ 
ous,  has  no  basis  in  the  record  and  is  directly  contrary  to 
the  evidence.  Each  one  of  the  officers,  directors  and  stock¬ 
holders  who  appeared  at  the  hearing  testified  that  appli¬ 
cant  would  accept  a  network  affiliation  if  available. 
1962  (Tr.  78,  87,  93,  87,  88,  100,  109,  110,  112,  122-2,  129, 
130,  142,  171,  187,  189,  238,  239,  240,  221.)  The  tes¬ 
timony  of  Mr.  Levi,  at  pages  111  and  112  of  the  record  is 
typical : 

“By  Mr.  Welch: 

“Q.  Has  the  Board  of  Directors  discussed  possible  affilia¬ 
tions  with  any  network  in  particular? 
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“A.  Not  in  particular,  no. 

“Q.  Have  they  discussed  it  in  general? 

“A.  Yes. 

“Q.  And  the  Board  of  Directors  have  agreed  that  they 
will  accept  a  network  affiliation  if  arrangements  can  be 
made.  Is  that  correct? 

“A.  Correct.’ ’ 

The  answer  to  Question  33(c)  of  application  shows  that 
applicant  has  had  informal  discussions  with  the  Mutual  and 
Blue  Networks  (Tr.  110).  No  showing  was  made  as  to  the 
type  of  programs  or  the  percentages  of  the  various  classi¬ 
fications  which  would  be  broadcast  if  a  network  affiliation 
were  obtained.  Mr.  Levi  testified  that  the  program  pro¬ 
posal  would  have  to  be  scrapped  in  its  entirety  if  such 
affiliation  were  secured  (Tr.  239).  No  study  was  made  to 
determine  what  changes  would  occur  in  the  percentages  if 
network  service  were  obtained.  (Tr.  221, 113.) 

10.  The  Commission  erroneously  concluded  that  the  pro¬ 
gram  service  of  Mid-America  Broadcasting  Corporation 
“appears  to  have  been  designed  to  serve  the  needs  of  the 
community  to  a  greater  extent  than  the  service  proposed  by 
Kentucky  Broadcasting  Corporation.”  There  is  certainly 
nothing  in  the  record  to  support  this  conclusion.  The  pro¬ 
gram  log  analysis  of  the  two  applicants  shows  the  following 
(Tr.  191,  Ex.  32)  (Tr.  293,  Ex.  S-D) : 


Mid-America 

WINN 

Network  Programs 

None 

60.53% 

Records  &  Transcriptions 

61.81% 

21.07% 

Wire  Services 

11.08% 

3.80% 

Live  Programs 

27.08% 

14.60% 

Commercial  Spot  Announcements 
Sustaining  Public  Service 

497 

490 

Announcements 

70 

113 
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1963  The  analysis  as  to  types  of  programs  shows  the  fol¬ 
lowing  (Ex.  33,  Tr.  191)  (Ex.  13,  Tr.  722) : 


Mid-America 

WINN 

Entertainment 

73.92% 

64.13% 

Educational 

3.57% 

5.52% 

Religious 

2.22% 

3.14% 

Agricultural 

2.02% 

2.8% 

Civic 

4.84% 

6.2% 

Governmental 

.34% 

•  •  *  • 

News 

13.09% 

16.2% 

The  above  comparison  shows  that  Station  WINN  has  car¬ 
ried  and  proposes  to  carry  a  higher  percentage  of  educa¬ 
tional,  religious,  agricultural,  civic  and  news  programs 
than  Mid-America  Broadcasting  Corporation.  Further¬ 
more,  Exhibit  No.  9  (Tr.  295),  shows  that  132  organiza¬ 
tions;  civic,  charitable,  government,  religious  and  similar 
organizations  have  used  the  facilities  of  Station  WINN 
during  the  past  two  years.  During  the  period  from  Jan¬ 
uary  1, 1944  to  December  31, 1945,  Station  WINN  broadcast 
747  public  service  programs  (Ex.  9A),  170  religious  pro¬ 
grams  (Ex.  9B ;  Tr.  303-4,  310),  116  educational  programs 
(Ex.  9C;  Tr.  304-6),  and  68  civic  programs  (Ex.  9D;  Tr. 
308-9).  All  of  these  programs  were  of  at  least  15  minutes 
duration.  During  a  sample  period  of  two  months  taken 
from  this  two-year  period,  it  was  shown  that  all  but  one 
of  the  public  service  programs,  nearly  all  of  the  religious 
programs,  all  but  two  of  the  educational  programs,  and  all 
but  one  of  the  civic  programs  were  broadcast  without 
charge.  The  record  conclusively  shows  that  it  has  been  and 
will  continue  to  be  the  policy  of  Station  WINN  to  make  its 
facilities  available  for  the  discussion  of  public  controversial 
issues,  to  carry  local  live,  sustaining  and  other  programs  of 
similar  nature  in  all  three  time  periods  of  the  day — evening 
time,  daytime  and  all  other  hours.  (Tr.  312)  It  has  been 
and  will  continue  to  be  the  policy  of  Station  WINN  to  keep 
enough  sustaining  time  available  to  take  care  of  public 
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service  programs  and  maintain  proper  program  balance. 
(Tr.  311) 

11.  The  Commission  erred  in  failing  to  find  and 
1964  report  that  Station  WINN  made  an  investigation  to 
determine  the  type  of  programs  desired  by  listeners 
within  its  proposed  service  area.  Letters  were  written  to 
all  of  the  County  Agents  in  each  county  to  be  served  by 
Station  WINN  with  increased  power.  The  Agricultural 
Departments  in  Louisville,  Kentucky,  Lexington,  Kentucky, 
and  Washington,  D.  C.,  were  contacted.  Station  WINN 
has  made  other  surveys  to  determine  whether  its  programs 
are  well  received  by  the  people  within  its  service  area  and 
will  continue  that  policy  in  the  future  and  make  such  ad¬ 
justments  in  its  programs  from  time  to  time  as  may  be  re¬ 
quired  to  serve  the  needs  of  the  listening  audience.  (Tr. 
288-290)  The  record  clearly  shows  that  Mid-America 
Broadcasting  Corporation  has  made  no  survey  to  deter¬ 
mine  the  program  desires  of  the  farmers  (Tr.  216) ;  has 
not  organized  a  public  listener  council  (Tr.  218,  209) ;  has 
made  no  arrangements  for  civic  programs  (Tr.  209) ;  has 
made  no  survey  to  determine  availability  of  local  talent 
(Tr.  227)  and  has  made  no  survey  to  determine  listener 
program  preference  (Tr.  228). 

12.  Exception  is  taken  to  the  conclusion  of  the  Commis¬ 
sion  that : 

4 ‘Mid- America  Broadcasting  Corporation  will  carry  musi¬ 
cal  programs  of  such  local  organizations  as  the  Louisville 
Philharmonic  Orchestra  and  the  Louisville  Summer  Opera, 
and  will  broadcast  religious  programs  from  local  churches 
of  the  established  faiths.  Station  WINN  does  not  now 
carry,  nor  does  it  propose  to  carry,  such  musical  programs 
and  has  limited,  and  would  limit,  its  religious  programs  to 
network  programs  and  commercial  religious  programs 
from  evangelistic  sects.” 

(a)  The  record  shows  that  Mid- America  Broadcasting 
Corporation  has  made  no  survey  to  determine  the  avail- 
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ability  of  local  talent  (Tr.  227)  and  Mr.  Batchelder,  appli¬ 
cant’s  program  witness  testified  as  follows  at  page  208: 

“Q.  At  the  bottom  of  page  2,  when  you  were  discussing 
musical  and  cultural  programs,  you  mentioned  the  Louis¬ 
ville  Philharmonic,  I  believe. 

“A.  Yes,  sir. 

1965  “Q.  Do  you  know  whether  that  program  would  be 

available  to  the  proposed  station? 

“A.  The  Louisville  Philharmonic  Concerts,  evening 
concerts,  as  I  understand  it,  are  now  broadcast  over  a  sta¬ 
tion  in  Louisville;  but  I  talked  to  Mr.  Dan  Byck,  who  is 
the  head  of  the  Louisville  Philharmonic  Society,  and  in 
our  discussion  we  talked  about  the  children’s  concerts. 

4 ‘Q.  Was  it  limited  to  that? 

“A.  Well,  it  would  be  limited  to  that  at  the  present  time. 
He  said  they  might  be  available  for  broadcast  over  the  pro¬ 
posed  station,  the  children’s  concerts.” 

The  Mid-America  Broadcasting  Corporation  program 
schedule  (Ex.  31)  does  not  provide  for  the  Louisville  Phil¬ 
harmonic  or  any  other  local  live  musical  program  of  that 
character. 

(b)  At  the  present  time  Station  WINN  is  carrying  local 
live  talent  programs  and  that  policy  will  be  continued  (Tr. 
311,  312).  Station  WINN  at  the  present  time  broadcasts 
a  program  featuring  high  school  talent.  A  boy  from  each 
high  school,  or  a  different  high  school,  each  week  is  chosen 
to  conduct  the  program.  (Tr.  407)  The  station  proposes 
another  program  for  high  school  students  with  an  award 
at  the  end  of  the  program  of  free  tuition  to  the  University 
of  Louisville.  (Tr.  307) 

WINN  Exhibit  No.  8,  introduced  in  evidence,  shows  that 
the  station  has  carried  such  musical  programs  as  the  Louis¬ 
ville  Ensemble;  Metropolitan  Opera;  Boston  Symphony 
Orchestra;  Detroit  Symphony  Sunday  Evening  Hour; 
Coffee  Concerts  and  Saturday  Concert.  (Tr.  340,  Ex.  8,  Tr. 
275)  Applicant’s  proposed  program  schedule  shows  that 
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Station  WINN  proposes  to  continue  carrying  such  musical 
programs  of  both  local  live  and  of  network  origin.  (Ex. 
8-C,  Tr.  283) 

During  the  two-year  period,  1944  and  1945,  Station 
WINN  carried  many  high  type  musical  shows  of  a  * 4  Public 
Service”  nature,  the  majority  of  them  on  a  weekly  basis, 
including  such  programs  as  Metropolitan  Auditions 
1966  of  the  Air;  Metropolitan  Opera,  U.  S.  A.,  Pan 
American  Union  Concert;  The  Esplanade  Concert, 
The  Negro  Musical  Festival;  The  AAF  Symphonic  Flight 
and  Gilbert  and  Sullivan  Opera,  etc.  (Ex.  9 A,  Tr.  299). 
Station  WINN  carried  12.81%  local  live  programs  for  a 
composite  week  including  one  day  out  of  various  months  in 
1945,  selected  by  the  Commission.  (Ex.  8-B,  Tr.  280-281) 
The  program  log  analysis  for  a  typical  proposed  week 
shows  that  Station  WINN  proposes  to  carry  an  average  of 
14.6%  local  live  programs.  (Ex.  8-D,  Tr.  290-293). 

(c)  The  conclusion  that  Station  WINN  “has  limited,  and 
would  limit,  its  religious  programs  to  network  programs 
and  commercial  religious  programs  from  evangelistic 
sects”  is  not  supported  either  by  the  Commission’s  pro¬ 
posed  findings  of  fact  or  by  the  record  testimony.  On  Page 
9,  paragraph  15,  of  the  Commission’s  findings  of  fact,  the 
following  statement  appears: 

“Although  the  station  (WINN)  formerly  carried  daily 
religious  programs  of  the  Louisville  Council  of  Churches, 
they  were  discontinued,  according  to  the  station  manager, 
because  the  council  could  not  supply  ministers.” 

Such  a  finding  of  fact  does  not  support  the  above-quoted 
conclusion.  The  record  shows  at  Pages  336,  337,  that  Sta¬ 
tion  WINN  carried  a  daily  program  of  the  Louisville  Coun¬ 
cil  of  Churches  and  still  carries  the  Kentucky  Sunday 
School  Association  on  a  weekly  basis.  At  Pages  383  and 
384  Mr.  McTigue  testified  as  follows  on  cross  examination : 

“Q.  Do  you  offer  any  religious  time  to  any  organized 
protestant  religions  in  the  area? 
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“A.  We  had,  Mr.  Welch,  the  Louisville  Council  of 
Churches  on  the  air,  as  I  mentioned  this  morning,  until 
such  time  as  they  notified  us  that  they  were  unable  to  get 
the  ministers  of  the  various  churches  in  the  City  to  take 
the  times  that  were  assigned.  In  other  words,  on  Monday 
it  might  have  been  one  of  the  Baptist  churches,  and  on 
Tuesday  it  was  something  else,  and  on  Wednesday  it  was 
something  else,  and  so  on  down  the  line.  Until  they  notj- 
fie  us  that  the  ministers  were  too  busy  or  something,  and 
they  couldn’t  get  them  to  keep  the  appointments  and  fill  the 
periods.” 

1967  “Q.  At  any  rate,  you  don’t  present  such  a 

program? 

“A.  No,  sir.  That  is,  the  closest  thing  we  come  to  that, 
Mr.  Welch,  is  in  the  “Sunday  School  Lesson”  and  the 
time  is  assigned  to  the  Kentucky  Sunday  School  Associa¬ 
tion  which  is  very  similar  to  the  Council  of  Churches,  and 
that  period  is  assigned  to  various  ministers  on  different 
occasions.  Now,  they  are  having  the  same  difficulty, 
although  they  seem  to  be  in  a  somewhat  better  position  to 
fill  the  time  than  the  Council  of  Churches  were. 

“Q.  Have  you  offered  the  facilities  of  your  station  to 
any  of  the  leading  protestant  religions  in  Louisville? 

“A.  Yes,  we  have. 

“Q.  Since  the  termination  of  the  program  by  the  Council 
of  Churches? 

“A.  We  have. 

“Q.  And  they  still  don’t  care  to  take  time  on  the  station. 
Is  that  right? 

“A.  Frankly,  off  the  record,  they  are  too  busy  with  their 
regular  assignments  and  cannot  take  on  additional  assign¬ 
ments. 

“Q.  That  is  on  the  record.” 

There  is  absolutely  nothing  in  the  record  showing  that 
Mid- America  Broadcasting  Corporation  has  made  arrange- 
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ments  with  the  Louisville  Council  of  Churches  or  that  it 
will  be  able  to  maintain  such  a  program  any  better  than 
Station  WINN.  The  record  unequivocally  shows  that  Sta¬ 
tion  WINN  has  carried  a  daily  program  of  the  Louisville 
Council  of  Churches  is  now  carrying  a  regular  program  of 
the  Kentucky  Sunday  School  Association  and  that  it  has 
repeatedly  offered  the  Council  time  for  such  religious  pro¬ 
grams  (Tr.  383-385,  336-337). 

13.  Exception  is  taken  to  the  conclusion  of  the  Commis¬ 
sion  that: 

“Station  WINN  does  not  propose  to  have  any  member 
of  its  staff  assigned  to  the  gathering  of  local  news  but  will 
rely  only  upon  such  news  as  might  be  supplied  by  its  wire 
service.  Mid-America  Broadcasting  Corporation,  on  the 
other  hand,  proposes  to  establish  a  news-gathering  staff  of 
three  persons  and  will  make  particular  effort  to  have  good 
coverage  of  local  news.” 

1968  Such  conclusion  is  not  supported  by  the  evidence, 
is  prejudicial  to  Station  WINN,  erroneously  infers 
that  Station  WINN  does  not  carry  local  news,  and  is  con¬ 
trary  to  the  Commission’s  findings  of  fact  on  Page  6,  par¬ 
agraph  15  of  its  proposed  report  which  states  that  “local 
news  is  carried  as  part  of  four  regular  news  broadcasts 
daily  on  the  station”  (WINN). 

14.  The  Commission  erred  in  failing  to  find  that  Station 
WINN  has  four  local  newscasts  a  day,  in  addition  to  the 
network  news,  and  that  a  certain  portion  of  each  newscast 
is  devoted  to  local  news.  (Tr.  396)  Station  WINN  obtains 
its  local  news  from  Associated  Press  (Tr.  401)  which  has 
its  news  bureau  in  Louisville,  does  a  very  thorough  job  of 
covering  local  news,  has  on  an  average  of  four  local  news 
releases  a  day  when  they  have  what  is  called  a  “local  split” 
where  all  national  and  international  news  is  turned  aside, 
and  all  local  news  and  coverage  of  all  local  material  is  sub¬ 
mitted  to  the  station.  (Tr.  408) 
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Mid-America  Broadcasting  Corporation  has  made  no 
arrangements  for  the  employment  of  a  “ news-gathering 
staff  of  three  persons”  (Tr.  47)  and  there  is  not  one  scin¬ 
tilla  of  evidence  in  the  record  indicating  that  such  em¬ 
ployees  will  be  able  to  do  as  thorough  or  as  satisfactory  a 
job  of  gathering  local  news  as  the  Louisville  bureau  of  the 
Associated  Press  service,  used  by  Station  WINN. 

15.  The  Commission  erred  in  giving  weight  to  the  fact 
that  Mid-America  Broadcasting  Corporation  filed  its  appli¬ 
cation  for  these  facilities  more  than  five  years  before  Ken¬ 
tucky  Broadcasting  Corporation,  Inc.  applied  therefor  and 
that  a  construction  permit  had  been  issued  to  Mid- America 
Broadcasting  Corporation. 

(a)  There  have  been  substantial  changes  in  the  applicant 
corporation,  and  its  officers,  directors  and  stockholders 
since  the  original  grant  of  November  12,  1941.  The  appli¬ 
cation  originally  granted  showed  that  all  of  the  officers, 
directors,  stockholders  and  stock  subscribers  were  residents 

of  Louisville,  Kentucky.  (Docket  No.  6040,  Ex.  18, 
1969  19,  20,  38)  It  also  showed  that  applicant  proposed 
to  broadcast  25%  records  and  transcriptions  (Q. 
31(d))  and  that  75%  of  total  time  operated  would  be  de¬ 
voted  to  sustaining  programs  and  25%  to  commercial  pro¬ 
grams.  (Docket  No.  6040,  Application  dated  Feb.  13, 1940). 
It  showed  that  the  authorized  capital  of  applicant  corpora¬ 
tion  was  875  shares,  no  par  common  voting  stock  and  7,000 
shares  preferred,  $10.00  par  value,  non-voting.  (Appli¬ 
cation  Feb.  13,  1940,  Ex.  12). 

(b)  The  application  filed  November  16,  1944,  together 
with  a  petition  to  reinstate,  showed  that  the  articles  of  in¬ 
corporation  have  been  amended  so  that  the  authorized  cap¬ 
ital  was  1100  shares  common,  $1.00  par  value,  one  vote  per 
share.  When  Mid-America  Broadcasting  Corporation  re¬ 
filed  on  November  16,  1944,  50%  of  the  stock  was  held  by 
non-residents  as  follows: 
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Keith  Kiggins,  New  York  City,  Director  12.5% 

Frank  McIntosh,  Washington,  D.  C.,  Secretary- 
Treasurer  and  Director  12.5% 

Harvey  B.  Newins,  New”  York  City,  Second  Vice 
President  and  Director  12.5% 

E.  R.  Plunkett,  Pelham,  New  York,  Director  6.25% 

Harold  J.  Plunkett,  Rye,  New  York  6.25% 


Total  50.00% 


In  addition  8%  of  the  stock  was  held  by  the  Citizens  Fidel¬ 
ity  Bank  and  Trust  Company,  making  a  total  of  58%  held 
by  non-residents  and  a  disinterested  bank.  (Application 
filed  November  16,  1944).  Subsequent  to  November  16, 
1944,  various  other  amendments  w’ere  made  in  the  corpo¬ 
rate  structure,  stockholders,  officers,  directors  and  stock- 
subscribers.  (See  amendment  filed  April  12, 1946).  At  the 
time  of  the  hearing  44.36%  of  the  stock  was  held  by  non¬ 
residents  of  Louisville  and  9.60%  by  the  bank,  (Ex.  10,  Tr. 
30),  making  a  total  of  53.96%  held  by  non-residents  or  par¬ 
ties  not  personally  interested.  (Ex.  15,  16,  13,  14,  Tr.  33, 
32,  3-!,  35,  36;  Ex.  9,  Tr.  28).  At  the  time  of  the  hearing, 
applicant  proposed  to  make  available  65%  of  its  broadcast 
time  for  commercial  programs  and  35%  for  sustaining  pro¬ 
grams  and  stated  that  the  maximum  commercial  time  woulcj 
be  70%  and  30%  for  sustaining  time. 

1970  16.  These  substantial  changes  in  capital  structure 

and  the  stockholders,  officers,  and  directors  of  the 
corporation  have  created,  in  effect,  a  new  company,  not  en¬ 
titled  to  any  equity  of  priority  even  if  the  law  recognized 
such  equity. 

'  REQUEST  FOR  ORAL  ARGUMENT 

Kentucky  Broadcasting  Corporation,  Inc.,  hereby  re¬ 
quests  oral  argument  on  the  aforesaid  exceptions  pursuant 
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to  Section  1.849(a)  of  the  Commission’s  Rules  of  Practice 
and  Procedure. 

Kentucky  Broadcasting  Corporation,  Inc. 
LOUCKS  &  SCHARFELD, 

Its  Attorneys . 

By  Verne  R.  Young. 

752  National  Press  Bldg., 

Washington  4,  D.  C. 

February  10,  1947. 

Excerpts  from  Oral  Argument  by  Mr.  Haley  on  April 

24,  1947. 

2029  The  Chairman :  The  Commission  feels  it  has  taken 
enough  time  on  this  matter,  and  it  requests  counsel 

to  file  briefs,  on  the  issues  which  have  been  discussed  in  the 
course  of  the  argument,  in  the  next  ten  days. 

Mr.  Haley:  I  don’t  understand  the  issues. 

The  Chairman:  If  you  will  read  the  transcript  of  the 
oral  argument  today  you  will  see  all  the  questions  that  have 
been  raised,  and  there  are  a  number  of  matters  that  haven’t 
been  pinned  down.  We  can,  if  we  read  the  record,  tell 
where  all  these  people  live,  and  we  want  you  to  go  back 
through  the  record  and  give  us  a  couple  of  short  briefs  that 
will  point  up  the  issues  that  have  been  raised  and  give  us 
the  answer  to  the  thing. 

Mr.  Haley:  Is  that  one  issue?  Residence? 

The  Chairman:  Definitely.  The  residence,  and  integra¬ 
tion  of  ownership,  and  the  operation  of  the  station,  and 
whether  these  people  are  simply  stockholders,  and  whether 
they  are  actually  actively  engaged,  or  going  to  be  active 
in  the  operation  of  the  station;  and  this  question  of  filing 
which  you  just  said  Mr.  Loucks  was  making  a  fallacious 
argument  on,  and  which  you  wanted  to  correct.  You 

2030  can  do  all  these  things  in  this  brief  you  will  file. 
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Commissioner  Durr:  Also,  you  have  some  dispute  between 
you  of  the  effect  of  network  affiliation  and  what  the  pro¬ 
gram  situation  is. 

Mr.  Haley:  In  other  words,  we  will  write  findings  of 
fact  ? 

The  Chairman:  No.  You  can  write  a  short  brief  and  take 
it  point  by  point  and  give  us  references  to  the  record.  The 
Commission  is  sorry  to  put  this  additional  burden  on  coun¬ 
sel,  but  we  really  feel  we  have  spent  as  much  time  on  this 
case  as  we  can  properly  do. 

Mr.  Haley:  I  think  the  record  is  clear  on  this  case  and 
I  prefer  not  to  file.  We  can  keep  on  this  controversy  end¬ 
lessly.  We  have  gone  down — 

The  Chairman.:  The  Commission  can’t  take  any  more 
time — 

Mr.  Haley :  The  actual  record  as  it  now  stands,  and  the 
oral  argument  as  it  now  stands — 

Mr.  Loucks:  The  issues  are  clear  to  me,  and  the  facts 
are  too. 

Mr.  Haley:  The  issues  are,  and  that  is  all  I  care  about. 

The  Chairman:  The  Commission  has  requested  briefs. 
We  just  don’t  feel  you  have  gotten  to  the  bottom  of  this 
thing  in  the  course  of  this  argument,  and  that  there  are  a 
lot  of  questions  and  loose  ends  floating  about.  They  need 
not  be  long  briefs,  but  we  would  like  you  to  write  briefs  in 
which  you  pitch  your  case  and  indicate  why  you  think 
2031  we  are  wrong  or  right  in  the  proposed  decision. 

Mr.  Loucks:  And  file  them  simultaneously?  Not 
answer  and  reply  briefs? 

The  Chairman :  I  think  you  have  enough  opportunity  to 
know  what  the  issues  are.  File  them  simultaneously  and 
if  either  of  you  want  to  answer  the  other  you  can  simul¬ 
taneously  answer  the  briefs  which  each  of  you  have  filed 
and  can  take  three  additional  days  for  that. 

I  think  it  will  be  a  real  help  to  the  Commission.  I  don’t 
think  we  have  the  answers  on  the  basis  of  the  present 
record. 

•  ••••••••• 
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STCEHPT  FROM  APPENDIX  TO  BRIEF  OH  BEHALF  OF 
KENTUCKY  BROADCASTING  CORPORATION,  Inc.  (WINN) 
D&tod  May  5,  1947 


NOTE  15 

He:  Mid-America  Broadcasting  Corp. 

Stock  ownership  as  shown  in  original  application  (File  No. 
B2-P-2760)  filed  February  13,  19**0.  and  granted  November 
12,  19^1. 

Capitalization  -  Authorized  and  outstanding,  875  shares 
voting  common  stock  (no  par);  7,000  shares  non-voting 
preferred  stock  ($10  par). 


* 

£  Pra- 

Common 

ferred 

Stockholder 

Stock 

Stock 

Residence 

an is» 

Held 

Held  - 

Edward  L.  Altsheler 

Louisville 

,Ky.  Secy-Director 

8 

10 

James  F.  Brownlee 

Louisville 

,Ky.  Pres-Lirector 

8 

10 

Henry  Fltzhugh,  Jr. 

Louisville 

,  Xy.  Director 

8 

10 

Willard  G.  Johnson 

Louisville 

,  Xy.  Director 

5-5/7 

7-1/7 

Lawrence  Jones 

Louisville 

,  Ky.  Director 

16 

20 

Emanuel  Levi 

Louisville 

,  Xy.  Director 

16 

20 

Milton  S.  Trost 

Louisville 

,  Ky.  7. P .-Director 

29-1/7  11-3/7 

L.  T.  Smyeer 

Louisville 

,  Ky.  Treasurer 

1-1/7 

1-3/7 

Mary  Peabody  Fltzhugh 

Louisville 

,  Ky. - 

_ 

-12 _ 

Total 


lOOjt  100J& 


HOTS  ^6 

Be:  Mid-America  Broadcasting  Corp. 

Stock  ownership  as  of  Hovember  16,  1944,  as  shown  by  amendment 
filed  Hovember  16,  1944,  with  petition  to  reinstate  construction 
permit* 

Capitalization  -  Authorized  and  issued.  1.100  shares  voting  common 
stock  ($1*00  par). 


Stockholder 

HesidencA 

Office 

Zdvard  L.  Altsheler 

Louisville,  Ky. 

— 

3*6364 

James  P.  Brownlee 

Louisville,  Ky. 

Pres-Director 

3*6364 

Henry  Pitzhugh,  Jr. 

Louisville,  Ky. 

Director 

3*6364 

Vi  Hard  G-.  Johnson 

Louisville,  Ky. 

— 

2*7273 

Emanuel  Levi 

Louisville,  Ky. 

Director 

7.2727 

Milton  S.  Trost 

Louisville,  Ky. 

1st  V.P.-Dir. 

13*8182 

Kary  Peabody  Pitzhugh 

Louisville,  Ky. 

— 

3*6364 

Keith  Higgins 

Hew  York,  H.  Y. 

Director 

12.5 

Prank  McIntosh 

Washington,  D.C. 

Secy-Treas-Dir 

12.5 

Harvey  B.  Bevins 

Hew  York,  H.  Y. 

2nd  Y.P.-Dir. 

12.5 

Z.  B.  Plunkett 

Hew  Bochelle,  HY 

Director 

6.25 

Citizens  Fidelity  A 
Trust  Co. 

Louisville,  Ky. 

— — 

8.0 

Yilllam  Veeneman 

Louisville,  Ky. 

— 

3*6364 

Harold  J.  Plunkett 

Hew  Bochelle,  HY 

— 

6*25 

I 

Total 

100.0$ 

Hote  (l):  Only  4  of  the  8  directors  listed  were  parties  to  the 

original  application.  Only  38*37$  of  the  stook  is  now 
held  by  persons  who  were  in  the  original  application. 
(See  Zxhrlbit  A) 

Bote  (2):  According  to  an  agreement  of  Octobor  19*  1944*  filed 

with  this  amendment,  'responsibility  for  the  construc¬ 
tion,  equipment,  maintainence  of  the  corporations  radio 
broadcasting  station  and  studios  in  Louisville,  Kentucky 
and  its  aerial  radio  tower,  and  also  for  the  operation 
of  such  station  tower  and  studios  and  matters  relating 
to  personnel,  advertising  rates,  schedules  and  selection 
programming,  public  relations,  news  services,  transcrip¬ 
tion  libraries  and  such  othqr  matters  as  are  ordinarily 
,  incidental  to  the  operation  of  a  broadcast  station,  shal 
be  vested  in  Messrs.  Klggins  and/or  McIntosh.1 
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HOTE  37 

i 

Re:  Mid-America  Broadcasting  Corp. 

i 

Stock  Ownership  as  of 

June  7.  1945 

i 

Capitalization  -  Authorised  and  issued 
common  stock  ($1.00  par). 

,  1,100  shares  of 

i 

voting 

| 

Stockholder 

Hesidence 

Office 

£  of  Common i 
Stock  Held  i 

Edvard  J.  Altsheler 

Louisville,  Hy. 

— 

3.6364 

James  F.  Brownlee 

Louisville,  Hy. 

Pres. -Dir. 

3.6364 

Henry  Fitzhugh,  Jr. 

Louisville,  Hy. 

Director 

3.636b 

Vlllard  0.  Johnson 

Louisville,  Hy. 

— 

2.7273  i 

1 

Emanuel  Levi 

Louisville,  Hy. 

Director 

7.2727 

Kllton  S.  Trost 

Louisville,  Hy. 

lot  7.P.  -  Dir 

.  13.6182 

,  Mary  Peahody  Fitzhugh 

Louisville,  Hy. 

— 

3.6364 

Keith  Higgins 

Hew  York,  H.  Y. 

Director 

15.6363 

Prank  McIntosh 

Washington,  D.C 

•  See.-Treao-Dir 

.  15.6363 

E.  R.  Plunkett 

Hew  Rochelle,  H 

.Y.  Director 

9.3863 

Citizens  Fidelity  & 
Trust  Company 

Louisville,  Hy. 

•— 

8.0 

William  Veeneman 

Louisville,  Hy. 

— 

3.6364 

Harold  J.  Plunkett 

Hew  Rochelle,  H 

.Y.  2nd  V.P.-Dir,. 

► 

Total 

ioo.o£ 

Hote:  This  differs  from  Exhibit  B  in  that  Harrey  Hewlns  has  dropped 
out.  This  office  and  directorship  has  been  assumed  by 

J.  H.  Plunkett.  Kevins'  stock  has  been  distributed  among 

H.  J.  Plunkett,  S.  H.  Plunkett,  Heith  Higgins  and  Frank 
McIntosh. 
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Votes  Thie  change  took  place  leee  than  three  veeks  prior  to  the  hearing.  46.04$  of  stock  is  nov 
held  by  persons  shown  in  Exhibit  A,  excluding  the  9»<>5>  now  held  Lawrence  Jones  Estate. 
Exhibit  D  shows  that  46.0tyl  of  the  stock  is  held  by  present  Louisville  residents.  4.36>  by  a 
person  who  has  not  lived  in  Louisville  since  1944,  9»^  by  an  estate,  and  40/;  by  two  brothers 
who  have  never  lived  In  Louisville. 
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Letter. 

2146  LAW  OFFICES  OF 

LOUCKS  &  SCHARFELD 
NATIONAL  PRESS  BUILDING 
WASHINGTON  4,  D.  C. 

May  16,  1947 

The  Honorable  Charles  R.  Denny,  Jr. 

Chairman,  Federal  Communications 
Commission 
Washington,  D.  C. 

Dear  Sir: 

I  am  transmitting  herewith  the  original  of  a  letter  I  have 
received  from  Mr.  Oldham  Clarke  relating  to  the  time  of 
death  of  Mr.  D.  E.  Kendrick.  May  I  request  that  this  letter 
be  associated  with  my  letter  of  May  6,  1947,  and  be  associ¬ 
ated  with  the  transcript  of  the  oral  argument  in  the  matter 
of  Mid-America  Broadcasting  Corporation  and  Kentucky 
Broadcasting  Corporation,  Inc.,  Docket  Numbers  6040  and 
7354. 

A  copy  of  this  letter  is  being  sent  today  by  regular  United 
States  mail  to  Mr.  Andrew  G.  Haley,  Attorney  for  Mid- 
America  Broadcasting  Corporation,  1703  K  Street,  N.  W., 
"Washington  6,  D.  C. 

Respectfully, 

Philip  G.  Loucks, 

Attorney  for  Kentucky 
Broadcasting  Corporation,  Inc. 


i 

i 


I 
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Letter. 

2147  LAW  OFFICES 

ALLEN,  MC  ELWAIN,  DINNING,  CLARKE  &  BAT, .TONTINE 
KENTUCKY  HOME  LIFE  BUILDING 
LOUISVILLE  2,  KENTUCKY 

May  9,  1947. 

Mr.  Philip  G.  Loucks, 

752  National  Press  Building, 

Washington  4,  D.  C. 

Re :  Radio  Station  WINN 

Dear  Phil: 

Since  my  return  to  Louisville,  I  find  from  my  records  that 
Mr.  D.  E.  Kendrick  died  in  Louisville  on  July  25, 1944,  and 
not  in  July,  1945,  as  I  advised  you  during  the  oral  argu¬ 
ment. 

I  regret  that  I  caused  you  to  give  the  Commission  the 
wrong  date,  and  I  trust  that  Chairman  Denny  will  author¬ 
ize  the  reporter  to  correct  this  error  in  the  transcript  of  the 
oral  argument. 

With  regards  and  best  wishes,  I  remain, 

Sincerely  yours, 

Oldham  Clarke. 


OC/as 
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2148  BEFORE  THE 

federal  communications  commission 

WASHINGTON,  D.  C. 

In  re  Applications  of 

Docket  No.  6040 
File  No.  B2-P-2760 

Mid- America  Broadcasting  Corp.  (NEW) 
Louisville,  Kentucky 

Docket  No.  7354 
File  No.  B2-P-4169 

Kentucky  Broadcasting  Corp.,  Inc.  (WINN) 
Louisville,  Kentucky 

For  Construction  Permits 
Appearances 

Philip  M.  Baker  and  Andrew  G.  Haley  on  behalf  of  Mid- 
America  Broadcasting  Corporation;  Verne  R.  Young  and 
Maurice  M.  Jansky  on  behalf  of  Kentucky  Broadcasting 
Corporation,  Inc.;  Clair  L.  Stout  and  Fred  Albertson  on 
behalf  of  Indiana  Broadcasting  Corporation;  Eliot  C. 
Lovett  on  behalf  of  Station  KRLD,  intervener;  E.  D.  John¬ 
ston  on  behalf  of  Traveler’s  Broadcasting  Service  Corpo¬ 
ration  (WTIC),  intervener;  and  Vincent  L.  Welch  on  be¬ 
half  of  the  Commission. 

Decision 

By  the  Commission.:  (Commissioners  Walker,  Hyde  and 

Jones  not  participating) 

Preliminary  Statement 

1.  This  proceeding  arose  upon  the  following  three  ap¬ 
plications  for  construction  permits:  (1)  Mid- America 
Broadcasting  Corporation,  for  a  new  standard  broadcast 
station  at  Louisville,  Kentucky,  to  operate  on  1080  kc  with 
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1  kilowatt  power  night  and  5  kilowatt  power  day;  (2)  Ken¬ 
tucky  Broadcasting  Corporation,  Inc.,  licensee  of  Station 
WINN,  Louisville,  Kentucky,  for  a  change  of  frequency 
from  1240  kc  to  1080  kc,  an  increase  in  power  from  250 
watts  to  1  kilowatt  night  and  5  kilowatt  day  and  for  change 
of  location  of  transmitter  site;  and  (3)  Indiana  Broadcast¬ 
ing  Corporation,  Inc.,  licensee  of  Station  WIBC,  Indianap¬ 
olis,  Inidana,  operating  on  1070  kc,  for  an  Increase  in 
power  from  5  kilowatt  to  50  kilowatts.  All  applicants  pro¬ 
posed  the  use  of  directional  antennas  both  day  and  night.1 
2149  2.  The  applications  were  heard  in  a  consolidated 

proceeding  before  a  duly  designated  presiding  offi¬ 
cer  on  April  22  through  April  25,  1946,  in  which  KRLD 
Radio  Corporation  (KRLD),  Dallas,  Texas,  and  Traveler’s 
Broadcasting  Service  Corporation  (WTIC),  Hartford, 
Connecticut,  both  of  which  operate  stations  on  1080  kc  with 
50  kw  power,  participated  as  interveners.  All  of  the  par¬ 
ties  waived  their  rights  to  file  Findings  of  Fact  and  Con¬ 
clusions  of  Law.  On  January  15,  1947,  the  Commission 
adopted  a  Proposed  Decision  looking  to  a  grant  of  the  ap¬ 
plication  of  Mid-America  Broadcasting  Corporation  and 
to  a  denial  of  that  of  Kentucky  Broadcasting  Corporation. 
Exceptions  thereto  were  filed  by  the  Kentucky  Broadcast¬ 
ing  Corporation,  Inc.,  and  oral  argument  thereon  was  held 
before  the  Commission  on  April  24, 1947. 

FINDINGS  OF  FACT 

■  Findings  of  General  Applicability 

3.  The  population  of  Louisville,  according  to  the  1940 
U.  S.  Census,  was  319,077.  Louisville  is  located  in  a  metro¬ 
politan  district  which  had  a  population  of  434,408  (1940 
Census).  There  are  four  standard  broadcast  stations  lo¬ 
cated  in  Louisville;  namely,  WAVE,  WGRC,  WHAS  and 

i  After  the  hearing  and  the  issuance  of  a  proposed  decision,  the  Commission 
by  order  dated  April  4,  1947,  severed  and  granted  the  application  of  the 
Indiana  Broadcasting  Corporation,  Inc.,  leaving  for  present  consideration  the 
two  mutually  exclusive  Louisville,  Kentucky,  applications. 
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WINN,  each  of  which  is  affiliated  with  one  of  the  nation¬ 
wide  networks.2 

4.  The  application  of  Mid- America  Broadcasting  Corpo¬ 
ration  was  originally  filed  on  May  15, 1940,  and  was  granted 
on  November  12,  1941.  On  November  14,  1942,  due  to  war¬ 
time  difficulties  in  obtaining  materials,  the  grantee  sur¬ 
rendered  its  construction  permit.  On  August  14,  1945,  this 
applicant  filed  a  petition  requesting  reinstatement  of  its 
application  and  construction  permit.  The  application  of 
Kentucky  Broadcasting  Corporation  for  the  same  facilities 
was  filed  on  October  29, 1945. 

Mid-America  Broadcasting  Corporation  (Docket  No.  6040) 

5.  Applicant  has  an  authorized  capital  of  $151,500,  di¬ 
vided  as  follows :  200  shares  Class  A  preferred  stock,  hav¬ 
ing  a  par  value  of  $100  per  share ;  1300  shares  Class  B  pre¬ 
ferred  stock,  par  value  $100  per  share;  1500  shares  com¬ 
mon  stock,  par  value  $1  per  share.  The  common  stock  is 
the  only  voting  stock  of  the  corporation  and  has  one  vote 
per  share.  1100  shares  of  the  common  stock,  all  of  the 
Class  A  preferred  stock,  and  300  shares  of  the  Class  B 
stock  have  been  issued.  In  addition,  600  shares  of  the 
Class  B  stock  have  been  subscribed  to  by  the  various  stock¬ 
holders.  According  to  their  balance  sheets,  all  of  the  stock¬ 
holders  have  ample  funds  to  complete  their  stock  purchases 
on  demand.  The  following  is  a  list  of  the  stockholders 
(all  United  States  citizens)  of  applicant  corporation,  its 
officers  and  directors,  and  the  percentage  of  each  class  of 
stock  which  will  be  held  by  them. 

2  A  construction  permit  has  been  issued  to  Louisville  Broadcasting  Corpora¬ 
tion  for  a  new  standard  broadcast  station  at  Louisville,  to  be  operated  on 
1570  kc,  1  kw,  daytime  only.  A  license  has  been  issued  to  Radio  Kentucky, 
Inc.  (WKYW)  to  operate  a  new  station  at  Louisville  on  the  frequency  of  900 
kc,  1  kw,  daytime  only. 
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2150 

Name  and  Residence 

Office 

Common 

Class  A 
Pref. 

Class  B 
Pref. 

1.  James  F.  Brownley 
Fairfield,  Conn. 

Pres.-Dir. 

4.36% 

9% 

4.67% 

2.  Milton  S.  Trost 

Louisville,  Ky. 

V.-Pres.-Dir. 

16.59% 

10% 

13.33% 

3.  William  H.  Beeneman 
Louisville,  Ky. 

V.-Pre8.-Treas.. 
and  Director 

4.36% 

1.50% 

4.67% 

4.  Edward  L.  Altsheler,  Jr. 
Louisville,  Ky. 

Secretary 

4.36% 

9% 

4.56% 

5.  Emanuel  Levi 

Louisville,  Ky. 

Director 

8.7% 

1-8% 

9.11% 

6.  Henry  Fitzhugh,  Jr. 
Louisville,  Ky. 

Director 

4.36% 

9% 

4.67% 

7.  William  A.  Johnston 
Louisville,  Ky. 

3.28% 

6.50% 

3.44% 

8.  Man.'  P.  Fitzhugh 
Louisville,  Ky. 

4.36% 

9% 

4.67% 

9.  Citizens  Fidelity  Bank 
&  Trust  Co.,  Trus¬ 
tees  of  Lawrence 

Jones  Estate,  Louis¬ 
ville,  Ky. 

9.60% 

18% 

10.11% 

10.  Edmund  R.  Plunkett 
Pelham,  New  York 

Director 

20.00% 

5% 

20.44% 

11.  Harold  R.  Plunkett 

Rye,  New  York 

20.00% 

5% 

20.44% 

i 

Totals 

100% 

100% 

100% 

6.  Seven  of  the  eleven  stockholders  listed  above  are  in¬ 
dividuals  who  are  long-time  residents  of  Louisville.  They 
own  46.04%  of  the  common  (voting)  stock  of  the  corpora¬ 
tion.  In  addition,  9.60%  of  the  common  stock  is  held  by  a 
Louisville  bank  in  the  capacity  of  Trustees  of  the  Laurence 
Jones  Estate.  Of  the  seven  stockholders,  five  are  officers 
and  directors  of  the  corporation.  Mr.  Trost  is  a  general 
partner  in  the  investment  banking  firm  of  Stein  Brothers 
&  Boyce,  and  a  director  of  a  Louisville  department  store. 
He  has  participated  extensively  in  civic,  community  and 
governmental  affairs  ranging  from  participation  in  the 
War  Loan  Drive  and  the  fund  raising  campaigns  of  the 
Community  Chest  and  the  American  Red  Cross,  to  partici- 
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pation  in  such  projects  as  the  Mayor’s  Legislative 
2151  Committee,  the  Louisville  Park  Theatrical  Associa¬ 
tion,  State  Board  of  the  organization  for  the  Promo¬ 
tion  of  Good  Will  for  Catholics,  Protestants  and  Jews,  and 
the  Committees  for  the  establishment  of  a  Louisville  Health 
Center  and  a  Memorial  High  School  Stadium.  Mr.  Veene- 
man  owns  about  85%  of  the  stock  of  the  George  H.  Gould 
Company,  wholesale  druggists  of  Louisville.  He  is  co¬ 
advisor  to  the  Louisville  Community  Chest  and  a  member 
of  the  Board  of  the  Sisters  of  Charity  of  Nazareth  College 
in  Louisville.  Mr.  Altsheler  is  President  of  Short’s  Tire 
Service  and  Vice-President  of  Atlsheler  &  Company,  a 
wholesale  grocery  company,  both  in  Louisville.  He  is  ac¬ 
tive  in  the  Red  Cross  and  community  War  Loan  Drives, 
and  is  past  President  of  the  Louisville  Rotary  Club.  Mr. 
Levi  is  an  attorney  and  was  formerly  Vice-President  and 
General  Manager  of  the  Louisville  Courier  Journal  and 
Louisville  Times  and  as  such,  was  responsible  for  the  oper¬ 
ation  of  Radio  Station  WHAS,  Louisville.  He  retired 
from  the  practice  of  law  in  1921  to  enter  the  newspaper 
field.  He  terminated  his  Louisville  newspaper  and  radio 
activities  in  1936.  From  1936  to  1938,  he  was  the  publisher 
of  the  Chicago  Herald  Examiner  and  the  Chicago  Ameri¬ 
can.  From  1938-1940  he  was  one-half  owner  and  Director 
of  the  Independence  Insurance  Company  of  Louisville.  He 
presently  has  no  business  interests.  Mr.  Fitzhugh  has  been 
engaged  in  the  insurance  business  since  1929  and  is  also 
actively  engaged  in  farming.  He  is  a  member  of  the  Old¬ 
ham  County  Farm  Bureau. 

7.  The  three  remaining  stockholders,  owning  44.36%  of 
the  common  (voting)  stock  of  the  company,  reside  in  New 
York  and  Connecticut.  Mr.  Brownley  maintained  his  resi¬ 
dence  in  Louisville  from  1935-1944  when,  because  of  his 
service  for  the  United  States  Government,  he  moved  from 
that  City  to  Washington,  D.  C.  At  the  time  of  the  hearing, 
he  maintained  his  family  home  at  Fairfield,  Connecticut, 
and  had  not  determined  whether  he  will  return  to  Louisville 
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upon  termination  of  his  Government  career.  He  has  held 
various  positions  in  the  Federal  Government,  including 
that  of  Deputy  Administrator  of  the  Office  of  Price  Ad¬ 
ministration  and  Deputy  Director  of  the  Office  of  Economic 
Stabilization.  His  business  interests  located  in  Louisville 
are:  Part  owner  (less  than  25%)  and  Director  of  the  The¬ 
atre  Realty  Corporation,  of  the  Peerless  Manufacturing 
Company,  of  the  Jefferson  Island  Salt  Company,  and  of 
the  Citizens  Fidelity  Bank  and  Trust  Company.  Mr.  Ed¬ 
mund  R.  Plunkett  and  Mr.  Harold  J.  Plunkett,  who  are 
brothers  and  reside  in  New  York,  each  own  31%  of  the 
stock  of  Plunkett-Webster  Lumber  Company,  Inc.  of  New 
Rochelle,  New  York. 

8.  The  foregoing  officers  and  directors  of  applicant  cor¬ 
poration,  with  the  exception  of  Mr.  Levi,  do  not  intend  to 
participate  in  the  day-to-day  operation  of  the  proposed  sta¬ 
tion  but  will  act  as  advisers  in  their  capacity  as  officers  and 
members  of  the  Board  of  Directors.  As  Mr.  Levi  has  no 
other  business  interest,  he  proposes  to  devote  considerable 
time  to  the  operation  of  the  proposed  station.  The  staff 
for  the  proposed  station  totals  64  persons,  nine  technical 
employees,  general  manager,  program  director,  music  di¬ 
rector,  farm  director,  special  events  director,  three 

2152  continuity  writers,  two  news  editors,  two  news  re¬ 
porters,  and  8  musicians.  The  staff  has  not  been 
selected.  Three  persons  have  been  considered  for  the  posi¬ 
tion  of  Station  Manager;  one  person  has  been  considered 
for  the  position  as  Chief  Engineer.  None  of  the  individ¬ 
uals  under  consideration  has  lived  in  Louisville.  No  con¬ 
sideration  has  been  given  as  to  the  persons  who  will  fill  the 
other  positions ;  preference,  however,  will  be  given  to  local 
residents  and  veterans. 

9.  Based  upon  policy  determinations  made  by  the  Board 
of  Directors,  its  program  proposals  were  developed  upon 
the  recommendation  of  Mr.  Harold  Batchelder,  a  radio  con¬ 
sultant  of  Baltimore,  Maryland.  Applicant’s  program  pro¬ 
posals  are  based  upon  non-network  operations.  They  in- 
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tend  to  devote  a  maximum  of  65%  of  time  to  commercial 
programs,  but  would  increase  this  to  a  maximum  of  70% 
in  the  event  they  were  able  to  receive  high-class  commercial 
programs  which  would  not  upset  their  program  balance. 
Applicant  would  affiliate  with  a  network  if  one  were  avail¬ 
able;  provided,  however,  that  such  affiliation  would  not  be 
at  the  expense  of  local  service,  that  a  fair  proportion  of 
time  between  7 :00  and  11 :00  p.m.  could  be  devoted  to  local 
live  sustaining  programs,  and  that  a  balance  of  network 
and  non-network  programs  could  be  maintained. 

10.  An  analysis  of  the  proposed  program  schedule  in 
terms  of  types  of  commercial  and  sustaining  programs  is 
set  forth  below: 


Type 

Commercial 

Sustaining 

Total 

Entertainment 

51.94% 

21.98% 

73.92% 

Educational 

2.02% 

1.55% 

3.57% 

Religious 

2.22% 

2.22% 

Agricultural 

2.02% 

2.02% 

Civic 

4.84% 

4.84% 

Governmental 

.34% 

.34% 

News 

1034% 

2.15% 

13.09% 

The  station  will  operate  a  total  of  124  hours  per  week,  of 
which  86  hours  and  40  minutes  (or  approximately  62%) 
will  be  devoted  to  recordings  and  transcriptions,  33  hours 
and  35  minutes  (or  approximately  27%)  will  be  live  pro¬ 
grams,  and  13  hours  and  45  minutes  (or  approximately 
11%)  will  be  programs  from  wire  sources.  The  proposed 
station  will  carry  497  commercial  and  70  non-commercial 
spot  announcements  per  week.  These  figures  are  based 
upon  non-network  operation. 

11.  Applicant  has  arranged  for  Press  Association  wire 
service  and  will  broadcast  news  programs  every  hour  on 
the  hour.  In  addition  it  proposes  to  have  considerable 
local  news  coverage,  and  three  members  of  its  news  staff 
will  be  assigned  to  this  work.  Applicant  has  offered  time 
to  numerous  civic,  charitable,  fraternal  and  other  com- 
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munity  organizations  on  a  sustaining  basis.  Based  upon 
such  solicitations,  the  station  expects  to  carry  one 
2153  hour  of  religious  services  on  Sundays  and  15  minutes 
of  religious  services  daily,  Monday  through  Friday, 
through  the  cooperation  of  the  Louisville  Council  of 
Churches.  It  also  expects  to  carry  a  15  minute  weekly  pro¬ 
gram  by  the  Jewish  community  of  Louisville.  In  addition, 
it  expects  to  carry,  on  a  sustaining  basis,  daily  farm  pro¬ 
grams,  educational  programs  in  connection  with  public  and 
parochial  schools  in  Louisville,  a  weekly  forum  program 
for  the  discussion  of  local  and  national  controversial  issues, 
discussions  by  labor  leaders  and  management  of  labor  con¬ 
troversies,  musical  programs  by  outstanding  local  musical 
groups,  such  as  the  Louisville  Philharmonic  Orchestra  and 
the  Louisville  Summer  Opera,  cultural  programs,  such  as 
“Book  and  Art  Reviews”  by  the  Public  Library  and  Louis¬ 
ville  Art  Association,  dramatic  programs,  children’s  pro¬ 
grams  and  three  daily  sports  broadcasts.  Applicant  in¬ 
tends  to  organize  a  Public  Listeners  Council  of  not  less 
than  30  people  composing  a  cross-section  of  Louisville,  to 
meet  once  a  month  and  to  be  given  time  to  broadcast  criti¬ 
cisms  of  the  station’s  programs  and  .to  suggest  new  pro¬ 
grams. 

12.  The  estimated  cost  of  construction  of  the  proposed 
station  is  $94,304.74.  As  of  April  8,  1946,  the  corporation 
had  a  total  assets  of  $111,253.79,  of  which  $60,000  repre¬ 
sented  subscriptions  for  the  Class  B  preferred  stock,  and 
current  liabilities  of  $153.79.  Applicant  has  also  arranged 
a  line  of  credit  with  a  Louisville  bank  in  an  amount  up  to 
$50,000.  Applicant  estimates  its  annual  operating  expenses 
at  $297,808,  which  includes  $167,462  for  salaries  and  $130,- 
346  for  other  general  operating  expenses.  Applicant  esti¬ 
mates  that  its  annual  income,  based  upon  a  submitted  rate 
card,  will  be  $361,897.50. 
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Kentucky  Broadcasting  Corporation,  Inc. 

-  (Docket  No.  7354) 

13.  Kentucky  Broadcasting  Corporation,  Inc.,  is  the 
licensee  of  Station  WINN,  now  operating  on  1240  kc,  with 
250  watts  power,  unlimited  time.  Its  construction  permit 
was  issued  in  June  1940.  It  has  been  affiliated  with  the 
American  Broadcasting  Company  since  December  1940.  If 
its  application  in  this  case  is  granted,  it  would  provide  ser¬ 
vice  to  the  City  of  Louisville  as  well  as  new  and  additional 
service  to  the  rural  area  contiguous  thereto. 

14.  The  corporation  is  authorized  to  issue  500  shares  of 
no  par  value  common  stock,  having  a  stated  value  of  $25,- 
000.  The  stockholders,  officers  and  directors  of  the  cor¬ 
poration  and  their  respective  stock  interests  are  as  follows : 


Name 

Office 

Shares  Owned  Percentage 

Nellie  M.  Kendrick 

Pres.-Director 

280 

56% 

Oldham  Clarke 

V.-Pres.-Director 

10 

2 

H.  C.  Van  Winkle 

V.-Pres.-Director 

7 

1.4 

Harry  McTigue 

V.-Pres.-Director 

3 

0.6 

Glenn  Snyder 

Director 

150 

30 

Mary  K.  McCarten 

See.-Treas.  &  Director 

50 

10 

Total 

500 

100% 

2154  15.  Mrs. 

Kendrick  did  not  appear  and  testify  al 

the  hearing.  She  acquired  her  stock  in  1944  upon 
the  death  of  Mr.  D.  E.  Kendrick,  her  husband.  Mr.  Ken¬ 
drick  died  on  July  25,  1944.  Prior  thereto,  he  maintained 
his  family  home  and  legal  residence  at  Nashville,  Tennes¬ 
see.  He  also  maintained  an  apartment  at  the  Tyler  Hotel 
in  Louisville,  Kentucky,  but  because  of  illness  he  spent  90% 
of  his  time  in  Nashville,  Tennessee.  During  his  lifetime, 
Mrs.  Kendrick  lived  at  the  family  home  in  Nashville  and 
took  little  part  in  the  operation  of  the  station.  The  record 
is  not  clear  as  to  when  she  moved  to  Louisville  and  began 
actively  to  participate  in  the  day-to-day  operation  of  the 
station.  Testimony  of  record  indicates  that  Mrs.  Kendrick 
has  resided  at  the  Tyler  Hotel  in  Louisville  since  approxi¬ 
mately  November,  1944,  and  that  since  that  date  she  has 
devoted  her  full  time  to  the  day-to-day  operations  of  the 
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station  as  a  full-time  employee,  serving  in  the  capacity  of 
Director  of  Women’s  Activities  and  as  Supervisor  of  the 
station ’s  Administrative  and  Finance  Departments.  Testi¬ 
mony  of  record  further  indicates  that  the  family  home  was 
sold  some  time  after  the  death  of  Mr.  Kendrick.  Appli¬ 
cant’s  own  Exhibits  I  and  VII  in  this  proceeding,  however, 
show  her  “home  address”  as  Nashville,  Tennessee  and  her 
Louisville  address  as  2537  Dell  Road,  which  is  the  home  of 
hen  brother  Mr.  McTigue.  In  addition,  Mrs.  Kendrick’s 
residence  is  shown  as  Nashville,  Tennessee,  by  applicant’s 
own  annual  ownership  report  (Form  323)  which  was  filed 
with  the  Commission  approximately  one  month  prior  to  the 
hearing.  Applicant  offered  no  additional  evidence  of  Mrs. 
Kendrick’s  identity  with  the  Louisville  community  nor  sub¬ 
mitted  any  type  of  documentary  proof  of  her  Louisville 
residence.  Since  Louisville  is  approximately  150  miles 
from  Nashville  and  is  not  within  daily  commuting  distance, 
the  question  as  to  the  place  of  Mrs.  Kendrick’s  residence  in 
turn  presents  a  question  concerning  her  active  participation 
in  the  day-to-day  operations  of  the  station  as  one  of  its 
full-time  employees. 

16.  Mr.  McTigue,  who  is  Mrs.  Kendrick’s  brother,  is  Gen¬ 
eral  Manager  of  the  station.  He  appeared  at  the  hearing 
as  the  only  principal  witness  of  Station  WINN.  He  has 
resided  in  Louisville  since  1943  when  he  was  employed  by 
the  station  as  assistant  to  Mr.  D.  E.  Kendrick,  who  was  then 
56%  stockholder,  President,  Director,  and  General  Man¬ 
ager.  Mr.  McTigue  became  General  Manager  in  1944  and 
acquired  his  stock  interest  in  July,  1945.  He  began  his 
radio  career  in  1929  and  has  a  wide  and  varied  background 
of  radio  experience.  He  is  a  member  of  the  Louisville 
Business  Men’s  Club,  the  Louisville  Association  of  Manu¬ 
facturers  Representatives,  and  the  Sales  Manager  Council 
of  Louisville.  He  has  served  on  local  publicity  and  radio 
committees  for  war  bond  drives  and  fund-raising  cam¬ 
paigns,  such  as  the  Community  Chest.  Miss  McCarten  has 
lived  in  Louisville  since  1943;  although  she  maintains  a 
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family  home  at  Hopkinsville,  Kentucky.  She  is  a  full-time 
employee  of  the  station,  serves  as  assistant  to  the  general 
manager,  and  is  responsible  for  much  of  the  program  ac¬ 
tivities.  Mrs.  Kendrick,  Miss  McCarten,  and  Mr.  Snyder 
each  owns  one-third  interest  in  the  Broadcast  Sales  Com¬ 
pany  of  Chicago,  a  partnership  engaged  in  the  sale  of  time 
for  broadcast  stations. 

17.  The  remaining  three  stockholders  do  not  participate 
in  the  day-to-day  activities  of  the  station.  Glenn  Snyder 
acquired  his  30%  stock  interest  in  February,  1944.  He  is  a 
resident  of  Evanston,  Illinois.  He  participates  in  all  policy 

determinations  concerning  the  operation  of  the  sta- 
2155  tion  and,  for  this  purpose,  he  goes  to  Louisville  on 

the  average  of  once  a  month.  In  addition,  Mr.  Mc- 
Tigue  contacts  Mr.  Snyder  by  telephone  at  least  once  a 
week.  Mr.  Snyder’s  other  broadcast  interests  are:  Vice- 
President  and  General  Manager  of  Radio  Station  WLS, 
Chicago;  officer,  director,  and  owner  of  23%  of  the  stock 
of  the  Tucson  Broadcasting  Company,  licensee  of  Station 
KTUC,  Tucson,  Arizona;  and  director  and  owner  of  8% 
of  the  stock  of  the  Salt  River  Valley  Broadcasting  Corpo¬ 
ration,  licensee  of  Station  KOY,  Phoenix,  Arizona.  Mr. 
Clarke  and  Mr.  Van  Winkle  are  attorneys  who  reside  in 
Louisville  and  act  as  legal  advisers  to  the  station. 

18.  Applicant  submitted  program  exhibits  covering  a 
composite  week  in  1945  and  a  typical  week  of  April,  1946. 
An  analysis  of  the  composite  week  reveals  that  66.54%  of 
all  programs  were  commercial,  that  41%  were  non-network 
originated  programs,  and  that  the  station  carried  490  com¬ 
mercial  spot  announcements  and  113  non-commercial  spot 
announcements.  An  analysis  of  the  typical  April  week 
shows  that  64%  were  commercial  programs,  that  40%  were 
non-network  originated  programs,  and  that  the  station  car¬ 
ried  434  commercial  spot  announcements  and  271  non-com¬ 
mercial  spot  announcements.  A  further  breakdown  shows 
the  following: 
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For  April 

Composite  Week 

1946 

of  1945 

Network  Commercial 

38.13% 

37.43% 

Network  Sustaining 

22.2% 

21.57% 

Recorded  Commercial 

13.0% 

13.26% 

Recorded  Sustaining 

10.07% 

8.28% 

Wire  Commercial 

3.33% 

6.25% 

Wire  Sustaining 

0.47% 

.04% 

Live  Commercial 

9.53% 

9.61% 

Live  Sustaining 

3.27% 

3.2% 

During  the  125  hours  of  broadcasting  for  the  typical  week 
of  April,  the  percentage  of  time  devoted  to  each  type  of 
program  was  as  follows :  entertainment,  65.73% ;  news, 
16.6%  ;  religious,  5.4%  ;  agricultural,  .4% ;  civic,  6.53% ;  and 
educational,  5.6%. 

19.  The  station  has  carried  a  large  number  of  network 
sustaining  programs  throughout  the  entire  broadcast  day. 
A  list  of  the  public  service  activities  of  the  station  for  the 
years  1944  and  1945  shows  that  it  has  extended  time  to 
many  civic,  charitable,  fraternal,  and  other  community 
organizations.  A  recapitulation  of  the  above  figures  for 
the  typical  week  of  April,  1946,  shows  total  local  sustaining 
programs  to  be  13.71%  and  total  local  live  to  be  3.27%. 
An  analysis  of  WINN’s  program  logs  for  the  month  of 
March,  1946,  shows  that  during  the  hours  of  6:00  a.m.  to 
6:00  p.m.  (Monday — Friday,  inclusive)  the  station  carried 
only  one  daily  local  sustaining  broadcast,  a  five- 
2156  minute  dance  music  program.  A  further  analysis  of 
the  station’s  program  schedules  for  the  typical  April 
week  shows  the  total  time  devoted  each  day  to  local  sustain¬ 
ing  broadcasts  as  follows : 

Monday  through  Friday  Saturday  Sunday 
8:00  a.m.  to  12  Noon  None  1  hour  1  hr.  20  min. 

12:00  p.m.  to  6:00  p.m.  15  minutes  40  min.  5  minutes 

6:00  p.m.  to  11:00  p.m.  Approx.  30  minutes  30  min.  None 

Applicant’s  own  analysis  of  its  program  schedules  (Ex¬ 
hibit  8 A)  includes  additional  time  of  one  hour-ten  minutes, 
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devoted  to  local  sustaining  programs  during  the  6:00  to 
11:00  p.m.  segment  for  the  typical  April  week.  We,  how¬ 
ever,  have  been  unable  to  identify  such  additional  time  with 
specific  programs  for  that  period  shown  in  Exhibit  8.  Dur¬ 
ing  the  6 :00  p.m.  to  11 :00  p.m.  segment  of  the  day  of  Sun¬ 
day,  April  14,  all  programs  were  network  commercial. 
During  the  same  segment  of  weekdays,  with  the  exception 
of  one  civic  program  of  15-minute  duration  on  Thursday 
night,  local  live  sustaining  programs  were  limited  to  a  daily 
15-minute  news-sports  broadcast. 

20.  Religious  programs  are  carried  on  Station  WINN, 
both  on  a  commercial  and  on  a  sustaining  basis.  In  Febru¬ 
ary,  1946,  53%  of  the  station’s  religious  programs  were 
commercial  and  47%  sustaining.  An  analysis  of  the  typi¬ 
cal  April  week  program  schedules  indicates  that  with  the 
exception  of  a  few*  sustaining  religious  programs  on  Satur¬ 
day  and  Sunday  all  other  religious  programs  are  carried 
on  a  commercial  basis.  Although  the  station  formerly 
carried  daily  religious  programs  of  the  Louisville  Council 
of  Churches,  they  were  discontinued,  according  to  the  sta¬ 
tion  manager,  because  the  council  could  not  supply  minis¬ 
ters.  The  station  does  not  now  carry  religious  services  by 
any  of  the  established  Protestant,  Catholic,  or  Jewish 
churches  in  Louisville.  Most  local  religious  programs  are 
from  Evangelical  groups.  Local  news  is  carried  as  part  of 
four  regular  news  broadcasts  daily  on  the  station.  WINN 
lias  no  members  of  its  staff  assigned  to  gathering  local  news 
and  obtains  such  news  only  from  the  Associated  Press  wire 
service.  In  addition,  the  record  is  barren  as  to  live  sustain¬ 
ing  programs  designed  to  develop  local  talent  and  local 
programming  in  the  fields  of  music,  drama,  and  speech. 
Although  it  is  applicant’s  policy  to  make  its  facilities  avail¬ 
able  for  the  discussion  of  controversial  issues,  the  record 
is  barren  as  to  local  forum  or  roundtable  type  broadcasts 
which  would  present  to  the  listening  audience  various  views 
with  respect  to  local  controversial  issues  of  public  im¬ 
portance. 


332 


21.  Applicant  proposes  to  operate  on  its  present  schedule 
with  the  exception  that  it  intends  to  add  two  daily  15- 
minute  farm  programs  which  will  increase  the  percentage 
of  time  devoted  to  agricultural  programs  from  .4%  to 
±Sr/(  and  to  local  live  sustaining  programs  from  3.27%  to 
5.67%.  Applicant  is  presently  developing  a  high  school 
students’  program;  however,  the  record  reveals  no  other 

affirmative  effort  to  secure  additional  local  talent  for 
2157  sustaining  programs.  In  this  connection,  the  man¬ 
ager  testified,  “We  feel  we  know  pretty  well  what 
talent  is  available  from  past  operation.” 

22.  The  estimated  cost  of  the  proposed  change  in  facili¬ 
ties  is  $80,067.15  of  which  amount  $17,448.15  has  been  paid 
for  equipment  and  land.  The  balance  sheet  of  the  corpora¬ 
tion,  as  of  March  31,  1946,  shows  total  assets,  $147,731.26, 
liabilities,  $59.57,  and  net  worth,  $147,671.69.  Applicant 
proposes  to  finance  the  cost  of  construction  using  cash  on 
hand  in  the  amount  of  $53,840.46,  purchase  of  equipment  on 
a  deferred  payment  plan  and  from  income  of  the  station. 
Net  income  after  taxes  for  the  year  1945  was  $25,S0S.15. 
The  proposed  operation  would  increase  the  monthly  oper¬ 
ating  expenses  of  Station  WINN  from  $16,157  to  $20,247. 
Based  upon  a  flat  30%  increase  in  rates  due  to  an  increased 
coverage,  applicant  estimates  that  its  average  monthly 
revenue  would  be  increased  from  $22,900  to  $29,770.  Ap¬ 
plicant  intends  to  add  four  new  engineers,  an  agricultural 
director,  and  some  clerical  help  to  its  present  staff. 

Engineering  Considerations 

23.  Mid- America  Broadcasting  Corporation  and  Ken¬ 
tucky  Broadcasting  Corporation,  Inc.,  both  propose  Class 
II  stations  in  Louisville,  operating  on  1080  kc  with  5  kw 
day  and  1  kw  night.  The  directional  antennas  and  en¬ 
gineering  proposals  of  these  applicants  are  nearly  identical 
and  may  be  treated  in  the  singular  in  many  instances. 
Mid- America’s  proposed  station  would  render  daytime 
service  to  768,951  persons,  residing  within  its  0.5  mv/m 


333 


contour,  while  the  0.5  mv/m  contour  of  Station  WINN,  as 
proposed,  would  include  773,350  persons.  At  night,  either 
Louisville  station  would  be  limited  to  its  10  mv/m  contour 
by  existing  stations  but  would  serve  approximately  360,000 
persons.  No  nighttime  interference  would  exist  between 
the  station  of  either  of  the  Louisville  applicants  and  Sta¬ 
tion  W1BC,  Indianapolis,  Indiana,  operating  on  1070  kc, 
50  kw  power.  Computations  based  upon  the  Standards  of 
Good  Engineering  Practice  at  the  time  of  the  hearing  (2:1 
signal  ratio,  desired  to  undesired,  for  adjacent  channel  sta¬ 
tions  10  kc  apart)  show  that  WIBC  would  receive  daytime 
interference  from  and  would  interfere  with  either  of  the 
proposed  Louisville  stations  in  an  area  of  approximately 
1200  square  miles.  The  population  residing  in  this  zone 
of  mutual  interference  is  between  40,000  and  50,000  persons, 
or  approximately  5%  of  the  population  which  would  other¬ 
wise  receive  daytime  service  from  either  of  the  proposed 
stations.5 

24.  There  is  a  sharp  conflict  in  the  evidence  as  to  whether 
the  proposed  Louisville  operation  would  cause  interference 
to  the  secondary  service  areas  of  Stations  KRLD,  Dallas, 
and  WTIC,  Hartford,  Connecticut,  both  of  which 
2158  operate  on  1080  kc  with  50  kw  power.  Applicants 
contend  that  the  computed  25  uv/m  10%  of  the  time 
contours  of  either  Louisville  station  do  not  substantially 
overlap  the  0.5  mv/m  50%  of  the  time  contours  of  Stations 
KRLD  and  WTIC  and  that  the  25  uv/m  10%  of  the  time 
contours  lie  outside  of  the  respective  interference-free  con¬ 
tours  of  KRLD  and  WTIC,  said  interference  being  that 
which  mutually  exists  between  these  stations  as  computed 
from  the  Commission’s  second-hour  curves  and  proof  of 
performance  data  on  the  respective  stations.  Based  upon 
these  computations,  it  appears  that  the  Louisville  stations 

5  Since  the  hearing,  the  Commission  has  revised  its  Standards  of  Good  Engi¬ 
neering  Practice  and  has  prescribed  a  1:1  signal  ratio.  Computations  based 
upon  the  revised  Standards  show  that  the  degree  of  mutual  daytime  interfer¬ 
ence  between  Station  WTBC  and  either  of  the  proposed  Louisville  stations 
would  be  substantially  reduced. 
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propose  70%  or  less  of  said  mutual  interference  and,  there¬ 
fore,  under  the  Standards,  no  interference  would  obtain  to 
Stations  KRLD  or  WTIC.  Interveners,  Stations  KRLD 
and  WTIC,  contend,  however,  that  the  mutual  interference 
between  their  stations  is  substantially  less  than  that  com¬ 
puted  by  means  of  the  Commission’s  Skyway  Propagation 
Curves  and  that  the  proposed  operation  would  result  in  an 
actual  loss  of  secondary  service  to  Station  KRLD  of  2,960 
sq.  mi.,  having  a  population  of  86,855  and  to  WTIC  of  9,290 
sq.  mi.  and  a  population  of  337,470.  These  alleged  areas 
of  interference  would  receive  both  primary  and  secondary 
service  from  numerous  other  stations.  The  views  of  inter¬ 
veners’  engineers  as  to  the  limits  of  the  secondary  service 
areas  of  their  respective  stations  are  based  upon  the  so- 
called  “Terrell”  measurements  on  Station  WTIC  made  on 
November  14  to  December  9,  1939,  and  the  “Newton” 
measurements  made  on  Station  KRLD  between  November 
8  and  November  23,  1941.  Interveners’  engineers  did  not 
make  these  measurements  and  the  engineers  who  did  so 
w’ere  not  made  available  for  cross-examination  by  the  par¬ 
ties.  In  fact,  the  measurements  were  not  even  introduced 
in  evidence.  Testimony  in  the  record  herein  indicates  that 
the  measurements  were  made  during  periods  of  inospheric 
storms  which  tend  to  reduce  the  field  and  hence  make  the 
measurements  unreliable. 

Conclusions 

1.  Despite  the  slight  adjacent  channel  interference  with 
Station  WIBC  and  the  possible  effects  upon  the  secondary 
service  of  Stations  KRLD  and  WTIC,  the  Commission  con¬ 
cludes  that  one  of  the  two  Louisville  applications  may  be 
granted.  Computations  based  upon  the  Standards  of  Good 
Engineering  Practice  indicate  that  interference  from  either 
Louisville  station  would  occur  in  areas  in  which  mutual 
interference  now  exists  between  Stations  KRLD  and 
WTIC.  Upon  the  record  before  us,  we  are  not  satisfied 
that  the  so-called  “Terrell”  and  “Newton”  measurements 
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can  be  relied  upon  to  refute  these  computations.  In  fact, 
the  failure  of  interveners  to  afford  the  parties  an  oppor¬ 
tunity  to  cross-examine  the  engineers  who  made  these 
studies  warrants  our  disregarding  these  measurements  en¬ 
tirely.  Nevertheless,  an  examination  of  these  studies, 
which  are  on  file  with  the  Commission,  confirms  that  they 
are  not  sufficiently  reliable  to  refute  the  Commission’s 
curves,  particularly  in  view  of  the  atmospheric  conditions 
under  which  they  were  made.  Accordingly,  relying 
2159  upon  the  Commission’s  Standards,  we  conclude  that 
the  operation  of  either  Louisville  station  would  not 
result  in  additional  loss  of  secondary  service  to  Stations 
KELD  or  WTIC.  In  any  event,  the  areas  and  populations 
which  Stations  KELD  and  WTIC  claim  will  be  lost  are 
small  and  appear  to  receive  adequate  primary  and  second¬ 
ary  service  from  other  stations. 

2.  Since  the  applications  of  Kentucky  Broadcasting  Cor¬ 
poration  and  Mid-America  Broadcasting  Corporation  re¬ 
quest  the  same  facilities  and,  therefore,  are  mutually  ex¬ 
clusive,  it  becomes  incumbent  upon  the  Commission  to 
consider  the  two  applications  on  a  comparative  basis  and 
to  determine  from  the  record  which  application,  if  granted, 
would  better  serve  the  public  interest.  The  Kentucky 
Broadcasting  Corporation  application  proposes  a  Class  II 
station  which  would  result  in  an  extension  of  its  signal  to 
rural  areas  as  well  as  an  improvement  of  its  signal  in  its 
present  service  area.  The  Mid-America  application  pro¬ 
poses  the  construction  and  operation  of  a  new  station  which 
would  provide  an  additional  service  to  the  City  of  Louis¬ 
ville  as  well  as  serve  the  rural  areas  proposed  to  be  served 
by  WINN. 

3.  Upon  a  careful  review  of  the  record  of  this  case,  the 
Commission  concludes  that  Mid-America  will  offer  a  pro¬ 
gram  service  better  designed  to  meet  the  needs  and  desires 
of  the  population  to  be  served  than  will  Kentucky  Broad¬ 
casting,  and,  accordingly,  the  application  of  Mid-America 
should  be  preferred.  With  respect  to  its  proposed  service, 
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propose  70%  or  less  of  said  mutual  interference  and,  there¬ 
fore,  under  the  Standards,  no  interference  would  obtain  to 
Stations  KRLD  or  WTIC.  Interveners,  Stations  KRLD 
and  WTIC,  contend,  however,  that  the  mutual  interference 
between  their  stations  is  substantially  less  than  that  com¬ 
puted  by  means  of  the  Commission’s  Skyway  Propagation 
Curves  and  that  the  proposed  operation  would  result  in  an 
actual  loss  of  secondary  service  to  Station  KRLD  of  2,960 
sq.  mi.,  having  a  population  of  86,855  and  to  WTIC  of  9,290 
sq.  mi.  and  a  population  of  337,470.  These  alleged  areas 
of  interference  would  receive  both  primary  and  secondary 
service  from  numerous  other  stations.  The  views  of  inter¬ 
veners’  engineers  as  to  the  limits  of  the  secondary  service 
areas  of  their  respective  stations  are  based  upon  the  so- 
called  “Terrell”  measurements  on  Station  WTIC  made  on 
November  14  to  December  9,  1939,  and  the  “Newton” 
measurements  made  on  Station  KRLD  between  November 
8  and  November  23,  1941.  Interveners’  engineers  did  not 
make  these  measurements  and  the  engineers  who  did  so 
were  not  made  available  for  cross-examination  by  the  par¬ 
ties.  In  fact,  the  measurements  were  not  even  introduced 
in  evidence.  Testimony  in  the  record  herein  indicates  that 
the  measurements  were  made  during  periods  of  inospheric 
storms  which  tend  to  reduce  the  field  and  hence  make  the 
measurements  unreliable. 

Conclusions 

1.  Despite  the  slight  adjacent  channel  interference  with 
Station  WIBC  and  the  possible  effects  upon  the  secondary 
service  of  Stations  KRLD  and  WTIC,  the  Commission  con¬ 
cludes  that  one  of  the  two  Louisville  applications  may  be 
granted.  Computations  based  upon  the  Standards  of  Good 
Engineering  Practice  indicate  that  interference  from  either 
Louisville  station  would  occur  in  areas  in  which  mutual 
interference  now  exists  between  Stations  KRLD  and 
WTIC.  Upon  the  record  before  us,  we  are  not  satisfied 
that  the  so-called  “Terrell”  and  “Newton”  measurements 
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can  be  relied  upon  to  refute  these  computations.  In  fact, 
the  failure  of  interveners  to  afford  the  parties  an  oppor¬ 
tunity  to  cross-examine  the  engineers  who  made  these 
studies  warrants  our  disregarding  these  measurements  en¬ 
tirely.  Nevertheless,  an  examination  of  these  studies, 
which  are  on  file  with  the  Commission,  confirms  that  they 
are  not  sufficiently  reliable  to  refute  the  Commission’s 
curves,  particularly  in  view  of  the  atmospheric  conditions 
under  which  they  were  made.  Accordingly,  relying 
2159  upon  the  Commission’s  Standards,  we  conclude  that 
the  operation  of  either  Louisville  station  would  not 
result  in  additional  loss  of  secondary  service  to  Stations 
KRLD  or  WTIC.  In  any  event,  the  areas  and  populations 
which  Stations  KRLD  and  WTIC  claim  will  be  lost  are 
small  and  appear  to  receive  adequate  primary  and  second¬ 
ary  service  from  other  stations. 

2.  Since  the  applications  of  Kentucky  Broadcasting  Cor¬ 
poration  and  Mid-America  Broadcasting  Corporation  re¬ 
quest  the  same  facilities  and,  therefore,  are  mutually  ex¬ 
clusive,  it  becomes  incumbent  upon  the  Commission  to 
consider  the  two  applications  on  a  comparative  basis  and 
to  determine  from  the  record  which  application,  if  granted, 
would  better  serve  the  public  interest.  The  Kentucky 
Broadcasting  Corporation  application  proposes  a  Class  II 
station  which  would  result  in  an  extension  of  its  signal  to 
rural  areas  as  well  as  an  improvement  of  its  signal  in  its 
present  service  area.  The  Mid-America  application  pro¬ 
poses  the  construction  and  operation  of  a  new  station  which 
would  provide  an  additional  service  to  the  City  of  Louis¬ 
ville  as  well  as  serve  the  rural  areas  proposed  to  be  served 
by  WINN. 

3.  Upon  a  careful  review  of  the  record  of  this  case,  the 
Commission  concludes  that  Mid- America  will  offer  a  pro¬ 
gram  service  better  designed  to  meet  the  needs  and  desires 
of  the  population  to  be  served  than  will  Kentucky  Broad¬ 
casting,  and,  accordingly,  the  application  of  Mid-America 
should  be  preferred.  With  respect  to  its  proposed  service, 
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Kentucky  Broadcasting  plans  to  continue  to  operate  on  the 
present  schedule  of  WINN  with  the  addition  of  two  daily 
15-minute  farm  programs.  An  over-all  examination  of  the 
station’s  present  operation  shows  that  although  it  has  car¬ 
ried  a  large  number  of  network  sustaining  programs  it  has 
carried  only  a  few  local  sustaining  programs  and  almost 
no  local  live  sustaining  programs.  An  analysis  of  its  pro¬ 
gram  logs  for  the  month  of  March,  1946,  shows  that  during 
the  hours  of  6:00  a.m.  to  6:00  p.m.  (Monday — Friday,  in¬ 
clusive)  the  station  carried  only  one  five-minute  daily  local 
sustaining  broadcast.  Moreover,  despite  the  fact  that 
WINN ’s  exhibits  for  the  typical  April  week  show,  percent¬ 
agewise,  total  local  sustaining  time  to  be  13.71%,  an  exam¬ 
ination  of  its  program  schedules  reveals  few  such  pro¬ 
grams.  During  the  hours  of  8 :00  a.m.  to  6 :00  p.m.  (Monday 
— Friday,  inclusive)  the  station  carried  only  one  daily  local 
sustaining  program,  that  is,  a  15-minute  civic  program. 
During  the  hours  of  6 :00  to  11 :00  p.m.  on  Sunday,  no  local 
sustaining  programs  were  broadcast.  During  the  same 
five-hour  segment  on  weekdays  (Monday — Saturday),  local 
sustaining  programs  were  limited  to  approximately  thirty 
minutes  each  evening.  With  the  exception  of  one  civic  pro¬ 
gram  of  15  minutes’  duration  on  Thursday  night,  local  live 
sustaining  broadcasts  were  limited  to  a  15-minute  news- 
sport  program  carried  each  evening.  With  the  exception 
of  a  few  sustaining  religious  programs  on  Saturday  and 
Sunday,  none  of  vrhich  originate  from  local  churches  of 
established  faiths,  its  religious  broadcasts  were  limited  to 
network  commercial  programs  and  local  commercial 
2160  religious  programs  from  evangelistic  sects.  In  addi¬ 
tion,  the  record  is  barren  as  to  live  sustaining  pro¬ 
grams  designed  to  develop  local  talent  and  local  program¬ 
ming  in  the  fields  of  music,  drama,  and  speech.  The  record 
is  also  barren  as  to  roundtable  or  forum  types  of  local 
broadcasts  concerning  controversial  local  issues  of  public 
importance. 

4.  On  the  other  hand,  although  it  is  difficult  to  evaluate, 
percentagewise,  the  program  schedule  of  Mid-America 
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since,  in  preparing  its  exhibits,  that  company  did  not  take 
into  account  the  effect  upon  its  schedule  of  a  network 
arrangement  should  one  be  available,  nevertheless,  Mid- 
America’s  program  proposals  indicate  that  they  intend  to 
broadcast  not  only  the  types  of  local  sustaining  programs 
proposed  by  WINN  but  that  they  further  propose  to  broad¬ 
cast  additional  types  of  such  programs.  For  example, 
Mid-America  proposes  to  carry  daily  religious  programs 
from  local  churches  of  established  faiths,  a  weekly  program 
for  the  discussion  of  local  as  well  as  national  controversial 
issues,  musical  programs  of  such  local  organizations  as  the 
Louisville  Philharmonic  Orchestra  and  the  Louisville  Sum¬ 
mer  Opera,  and  other  types  of  live  sustaining  programs 
designed  to  develop  local  talent  and  local  programming  in 
the  fields  of  music,  drama,  and  speech.  Mid- America  also 
proposes  to  establish  a  news  gathering  staff  of  three  per¬ 
sons  and  will  make  particular  effort  to  have  good  cover¬ 
age  of  local  news.  In  contrast,  from  a  careful  review  of 
the  record,  it  appears  that  Kentucky  Broadcasting  has  no 
intention  of  developing  such  local  programs.  It  neither 
broadcasts  such  programs  at  the  present  time,  nor  does  it 
propose  to  do  so.  The  Commission  has  many  times  said 
that  the  carrying  of  such  local  programs  is  one  aspect  of 
broadcast  operations  in  the  public  interest.  Hence,  we  con¬ 
sider  that  the  programs  to  be  offered  by  Mid- America  will 
better  serve  the  people  of  Louisville  and  its  environs  than 
will  the  proposed  programs  of  Kentucky  Broadcasting. 
Accordingly,  we  believe  that  the  additional  broadcast  ser¬ 
vice  proposed  by  Mid-America  is  to  be  preferred  to  an 
expansion  of  the  service  of  WINN.  In  making  this  deter¬ 
mination,  we  have  given  considerable  weight  to  the  com¬ 
mitments  of  Mid-America  that  its  operation  will  be  based 
upon  its  non-network  schedule  unless  a  network  affiliation 
can  be  secured  which  will  not  be  at  the  expense  of  its  local 
program  service  and  which  will  not  prevent  a  fair  propor¬ 
tion  of  its  time  between  7:00  and  11:00  p.m.  from  being 
devoted  to  local  live  sustaining  programs.  We  consider 
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that  Mid- America  will  be  aggressive  in  its  fulfillment  of 
those  commitments  in  view  of  the  association  which  the 
majority  of  its  stockholders  have  with  the  Louisville  area. 

5.  In  reaching  our  conclusion,  we  are  aware  of  our  de¬ 
cision  in  re  Valdosta  Broadcasting  Company,  et  al.  Val¬ 
dosta,  Georgia,  Docket  Nos.  6863  and  7112,  adopted  De¬ 
cember  9,  1946,  but  feel  that  that  case  is  not  applicable  to 
the  facts  in  the  instant  case.  In  the  Valdosta  case,  we  held 
that  if  the  proposals  of  two  competing  applicants  were 
equally  meritorious  and  if  the  qualifications  of  the  appli¬ 
cants  were  otherwise  substantially  the  same  we  would 

prefer  the  existing  station  seeking  to  improve  its 
2161  facilities  over  the  new  applicant  for  the  reason  that 

the  Commission  could  better  rely  upon  a  record  of 
meritorious  service  to  the  listeners  than  upon  promises  of 
such  performance.  However,  for  the  reasons  above-dis¬ 
cussed,  we  do  not  consider  the  program  service  proposed 
by  Kentucky  Broadcasting  to  be  as  meritorious  as  that 
proposed  by  Mid- America.  Moreover,  there  is  not  present 
here  the  clear  cut  distinction  between  a  newcomer  and  an 
existing  station  with  a  long  record  of  service  to  the  com¬ 
munity.  Mid- America  is  not  here  seeking  for  the  first  time 
to  render  a  broadcast  service  to  the  Louisville  area.  That 
corporation,  with  the  same  majority  stockholders  as  at 
present,  was  a  grantee  in  1941  of  a  construction  permit  for 
the  very  same  frequency  here  in  contest  and,  except  for 
the  intervention  of  World  War  II,  this  applicant  would  now 
have  its  station  in  operation. 

6.  There  remains  a  further  point  for  discussion  concern¬ 
ing  the  conflict  of  evidence,  as  specifically  set  forth  in  the 
findings  of  this  Decision,  both  with  respect  to  the  residence 
of  Mrs.  Nellie  M.  Kendrick,  a  56%  stockholder  and  the 
president  and  a  director  of  the  Kentucky  Broadcasting  Cor¬ 
poration,  and  with  respect  to  the  extent  of  her  participation 
in  the  day-to-day  operations  of  Radio  Station  WINN.  By 
its  exceptions  to  the  Commission’s  Proposed  Decision  and 
oral  argument  thereon  before  the  Commission  en  banc, 
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Kentucky  Broadcasting  Corporation  contends  that  the  evi¬ 
dence  adduced  at  the  hearing  shows  that  Mrs.  Kendrick  is 
a  resident  of  Louisville  and  that  she  has  participated  in  the 
day-to-day  operations  of  the  station  since  shortly  after  her 
husband’s  death  in  1944.  Exception  was  therefore  taken 
to  “the  failure  of  the  Commission  to  find  and  report  that 
70%  of  the  stock  of  Kentucky  Broadcasting  Corporation, 
Inc.,  is  owned  and  voted  by  residents  of  Louisville,  Ken¬ 
tucky,  and  that  three  of  its  officers,  directors,  and  stock¬ 
holders — Mrs.  Nellie  M.  Kendrick,  Harry  McTigue,  and 
Miss  M.  K.  McCarten,  collectively  own  and  vote  66.6%  of 
the  stock  of  applicant  corporation — are  full-time  employees 
and  actively  direct  the  day-to-day  operations  of  Station 
WINN.”  Upon  a  careful  review  of  the  record,  we  believe 
it  is  clear  that  the  direct  testimony  of  record  concerning 
Mrs.  Kendrick’s  residence  and  the  period  and  extent  of 
her  participation  in  Radio  Station  WINN  is  challenged  by 
statements  which  applicant  itself  has  furnished  at  the  hear¬ 
ing  and  in  an  annual  ownership  report  filed  with  the  Com¬ 
mission  approximately  one  month  prior  to  the  hearing. 
Despite  this  conflict  of  applicant’s  own  affirmative  asser¬ 
tions,  Mrs.  Kendrick  was  not  produced  as  a  witness  to  re¬ 
solve  these  matters  although  she  is  the  controlling  stock¬ 
holder  of  Kentucky  Broadcasting,  its  president,  and  a  di¬ 
rector,  who  is  allegedly  participating  in  the  day-to-day 
operations  of  the  station.  Nor  does  the  record  include  any 
type  of  documentary  evidence  of  her  Louisville  residence  or 
evidence  concerning  her  identity  with  the  community  other 
than  her  interest  in  Radio  Station  WINN.  In  view  of  the 
foregoing,  applicant  has  not  sustained  the  burden  of  proof 
which  is  necessary  for  affirmative  findings  by  this  Commis¬ 
sion  that  Mrs.  Kendrick  is  a  resident  of  Louisville  and  that 
she  has  actively  participated  in  the  day-to-day  operation  of 
the  station  since  her  husband’s  death  in  1944.  Although 
the  place  of  residence  and  the  extent  of  participation  in 
station  operations  of  a  controlling  stockholder  are 
2162  frequently  important  factors  in  evaluating  the  na- 
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ture  of  the  service  an  applicant  is  likely  to  render 
to  a  community,  in  the  case  of  an  existing  operation,  such 
as  WINN,  we  have  the  even  better  criterion  of  a  past  per¬ 
formance  upon  which  to  determine  the  nature  of  prospec¬ 
tive  operations.  Hence,  we  would  not  have  preferred 
WINN  in  this  proceeding  even  if  Mrs.  Kendrick  were  found 
to  be  a  Louisville  resident  actually  participating  in  the 
station’s  day-to-day  operations. 

7.  Mid-America  Broadcasting  Corporation  is  legally, 
financially,  and  technically  qualified  to  construct  and  oper¬ 
ate  the  station  proposed  in  this  application. 

8.  Accordingly,  the  Commission  concludes  that  the  public 
interest,  convenience,  and  necessity  would  be  better  served 
by  the  granting  of  the  application  of  Mid- America  Broad¬ 
casting  Corporation  (Docket  No.  6040)  and  that  this  appli¬ 
cation  should  be  granted.  The  application  of  the  Kentucky 
Broadcasting  Corporation  (Docket  No.  7354)  must,  there¬ 
fore,  be  denied. 

9.  It  is,  therefore,  ordered,  this  21st  day  of  October,  1947, 
that  the  application  of  Mid- America  Broadcasting  Corpora¬ 
tion,  Inc.,  be  and  it  is  hereby  granted;  and  it  is  further 
ordered  that  the  application  of  Kentucky  Broadcasting 
Corporation  be  and  it  is  hereby  denied.  The  grant  to  the 
Mid-America  Broadcasting  Corporation  is  subject  to  ap¬ 
proval  of  transmitter  site  and  antenna  system  by  the  Civil 
Aeronautics  Administration  and  further  subject  to  the  in¬ 
stallation  of  approved  frequency  and  modulation  monitors 
wdien  available,  the  provisions  of  Sections  3.55(b)  and  3.60 
of  the  Commission’s  Rules  being  waived  pending  such 
installation. 

Federal  Communications  Commission. 

T.  J.  Slowie, 

(seal)  Secretary. 

Released:  October  24,  1947. 

•  ••••••••• 
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2166  Federal  Communications  Commission 

Nov.  14,  1947 

Excerpts  from  the  Minutes  of  the  Federal 
Communications  Commission 

Minute  # 

Executive  Session 
October  21,  1947 

Present:  Commissioners  Denny,  Chairman,  Durr,  Jett,  and 
Webster. 

Broadcast  Matter: 

HEARING  DOCKET 

The  Commission,  upon  consideration  of  its  Proposed 
Decision  adopted  January  15  1947,  in  the  following  matters, 
and  the  oral  argument  had  thereon,  adopted  said  Proposed 
Decision,  as  modified  in  the  attached  final  Decision,'  as  the 
final  Decision  of  the  Commission  and  took  the  action  indi¬ 
cated  below,  upon  the  grounds,  and  with  the  terms  and 
conditions  set  forth  in  the  attached  final  Decision  adopted 
pursuant  to  this  action : 

Docket  Call  Nature 

Number  File  No.  Applicant  Letters  of  Action 

6040  BP-2760  Mid- America  Broad-  NEW  Granted 

casting  Corp., 

Louisville,  Ky. 

7354  BP-4169  Kentucky  Broad-  WINN  Denied 

casting  Corpora¬ 
tion,  Inc.,  Louis¬ 
ville,  Ky. 

Insert  Decision — Mimeograph  #13314,  Attached. 

T.  J.  Slowie, 

Secretary. 

********* 
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2167  Federal  Communication  Commission 

Nov.  13,  1947 

Request  for  Oral  Argument. 

Kentucky  Broadcasting  Corporation,  Inc.,  licensee  of 
Station  WINN,  Louisville,  Kentucky,  and  petitioner  herein, 
is  a  party  aggrieved  and  its  interests  are  adversely  affected 
by  a  decision  of  the  Commission  in  the  above-stvled  proceed¬ 
ings  denying  its  application  and  granting  the  application 
of  Mid-America  Broadcasting  Corporation  for  authoriza¬ 
tion  to  construct  and  operate  a  station  at  Louisville,  Ken¬ 
tucky,  on  1080  kilocycles,  5  kilowatts  daytime,  1  kilowatt 
night,  using  a  directional  antenna.  Petitioner  hereby  re¬ 
quests  the  Commission  to  afford  it  opportunity  for  oral 
argument  in  these  proceedings  pursuant  to  the  provisions 
of  Sections  405  and  409(a)  of  the  Communications  Act  of 
1934,  as  amended,  and  as  reasons  therefor  shows  the 
following : 

1.  Section  409(a)  of  the  Communications  Act  of  1934 
requires  that : 

“In  all  cases  heard  by  an  examiner  the  Commission 
shall  hear  oral  arguments  on  request  of  either  party.” 

Said  provision  is  mandatory  and,  when  a  request  for  oral 
argument  is  made  pursuant  thereto,  constitutes  a  necessary 
prerequisite  to  final  decision  by  the  Commission. 

2.  Under  Section  4(h)  of  the  Act  a  final  decision  may 
be  rendered  only  by  a  duly  constituted  quorum  of  the  Com¬ 
mission  consisting  of  at  least  four  members,  and  such  mem¬ 
bers  must  be  those  who  have  heard  oral  argument. 

2168  3.  Pursuant  to  petitioner’s  request  for  an  oral 
argument  in  these  cases  was  had  on  April  24,  1947, 

before  a  panel  of  the  Commission  consisting  of  Commis¬ 
sioners  Charles  R.  Denny  (Chairman),  Clifford  J.  Durr, 
E.  K.  Jett,  Ray  C.  Wakefield,  and  Edwin  M.  Webster. 
Thereafter  on  October  24,  1947,  the  Commission  announced 
a  final  decision  granting  the  application  of  Mid-America 
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Broadcasting  Corporation  and  denying  that  of  petitioner. 
Participating  in  that  decision,  according  to  the  official 
minutes  of  the  Commission,  were  the  Commissioners  above 
named  with  the  exception  of  Ray  C.  Wakefield,  whose  term 
as  Commissioner  had  since  expired  without  reappointment. 
Not  participating  in  said  decision  were  Commissioners  Paul 
Walker,  Rosel  Hyde,  and  Robert  Jones,  none  of  whom  had 
heard  oral  argument. 

4.  There  is  now  pending  before  the  Commission  a  “  Peti¬ 
tion  for  Rehearing”  filed  by  petitioner  in  these  proceedings 
pursuant  to  Section  405  of  the  Act.  Said  Petition  must  be 
considered  and  acted  upon  by  a  quorum  of  the  Commission, 
and  such  quorum  will  of  necessity  include  only  three  mem¬ 
bers  of  the  panel  which  had  previously  heard  oral  argu¬ 
ments  since,  in  addition  to  the  expiration  of  Commissioner 
Wakefield’s  term,  there  is  the  additional  vacancy  caused 
by  the  resignation  of  Chairman  Denny  publicly  announced 
on  October  10,  1947.  A  final  decision  in  the  matter  there¬ 
fore  could  not  be  rendered  either  by  a  quorum  of  the  Com¬ 
mission  who  participated  in  the  decision  of  October  24, 
1947,  or  in  the  prior  oral  argument  of  April  24,  1947,  since 
only  three  of  those  participants  are  incumbent  Commis¬ 
sioners.  It  being  mandatory  that  one  or  all  of  the  three 
previously  non-participating  Commissioners  now  take  part 
in  the  further  proceedings  prescribed  by  statute,  it  is  also 
obligatory  that  prior  to  such  participation  requiring  official 
action  he  hear  oral  argument.  Since  those  who  decide 
must  hear  oral  argument  the  granting  of  this  request  is 
required  prior  to  any  other  fiscal  action  in  these  pro¬ 
ceedings. 

2169  5.  Fairness  and  justice  in  application  of  the  ad¬ 

ministrative  process  also  dictate  that  the  Commission 
en  banc,  as  now  constituted,  hear  oral  argument  before 
reaching  final  decision  in  these  proceedings.  Petitioner,  as 
an  existing  licensee  of  Station  WINN,  has  at  stake  its  eco¬ 
nomic  future.  The  denial  of  its  requested  authorization  to 
increase  and  improve  its  facilities  and  assignment  and  the 
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grant  of  such  assignment  to  a  newcomer  in  the  field  is  of 
most  serious  import  to  its  continued  operation  in  the  public 
interest.  Such  proposed  action  should  be  examined  and 
considered  by  more  than  three  members  of  the  Commission. 
It  merits  and  is  deserving  of  consideration  by  the  Commis¬ 
sion  en  banc;  and  in  order  to  be  fully  advised  in  the 
premises-  those  members  of  the  Commission  who  would  be 
qualified  to  act  upon  the  “Petition  for  Rehearing”  should 
hear  oral  argument. 

Wherefore,  it  is  requested  that  petitioner  be  afforded  op¬ 
portunity  to  present  oral  argument  in  its  behalf  before  the 
Commission  en  banc  or  a  duly  authorized  quorum  thereof. 

Respectfully  submitted, 

Kentucky  Broadcasting 

Corporation,  Inc.  (Winn) 
LoUCKS  &  ScHARFELD, 

Its  Attorneys . 

By  Verne  R.  Young. 

752  National  Press  Building 
Washington  4,  D.  C. 

November  13,  1947. 

•  •#•***#• 

2171  Federal  Communication  Commission 

Nov.  13,  1947 

Petition  for  Rehearing 

Kentucky  Broadcasting  Corporation  Inc.,  licensee  of 
Station  WINN,  Louisville,  Kentucky,  an  applicant  in  the 
above-styled  proceeding,  hereby  petitions  the  Commission 
for  rehearing  of  the  above-entitled  matter  pursuant  to  the 
provisions  of  Section  405  of  the  Communications  Act  of 
1934  as  amended,  and  the  provisions  of  Rules  1.390  and 
1.893  of  the  Commission’s  Rules  of  Practice  and  Procedure, 
and  as  reasons  therefor  shows : 
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Preliminary  Statement 

1.  This  proceeding  arose  upon  the  application  of  Mid- 
America  Broadcasting  Corporation  for  a  new  station  at 
Louisville,  Kentucky,  to  be  operated  on  1080  kilocycles,  5 
kilowatts  daytime,  1  kilowatt  night,  using  a  directional 
antenna,  and  the  application  of  Kentucky  Broadcasting 
Corporation,  Inc.,  licensee  of  Station  WINN,  Louisville, 
Kentucky,  to  change  frequency  from  1240  kilocycles  to  1080 
kilocycles,  increase  power  from  250  watts  to  5  kilowatts 
daytime,  1  kilowatt  night,  using  a  directional  antenna. 

2.  The  applications,  being  mutually  exclusive,  were  heard 
in  a  consolidated  proceeding  April  22  through  25,  1946,  and 
on  January  20,  1947,  the  Commission  released  a  proposed 
decision  proposing  to  grant  the  application  of  Mid- Amer¬ 
ica  Broadcasting  Corporation  and  deny  that  of  Station, 
WINN.  Exceptions  to  the  proposed  decision  were  filed 
by  WINN  on  February  10,  1947,  and  oral  argument  was 
heard  before  Commissioners  Charles  R.  Denny  (Chair¬ 
man);  Clifford  J.  Durr;  E.  K.  Jett;  Ray  C.  Wakefield  and 

Edwin  M.  Webster  on  April  24,  1947. 

2172  3.  On  October  24,  1947,  the  Commission  issued  its 

final  decision  (Commissioners  Walker,  Hyde  and 
Jones  not  participating)  granting  the  application  of  Mid- 
America  Broadcasting  Corporation  and  denying  the  appli¬ 
cation  of  Kentucky  Broadcasting  Corporation,  Inc.  (WINN). 
The  official  minutes  of  the  Commission  show  that  Com¬ 
missioners  Charles  R.  Denny  (Chairman) ;  Clifford  J.  Durr, 
E.  K.  Jett  and  Edwin  M.  Webster,  voted  to  grant  the  appli¬ 
cation  of  Mid- American  Broadcasting  Corporation.  (See 
Exhibit  No.  1). 

Newly  Discovered  Evidence 

4.  James  F.  Brownlee,  Fairfield,  Connecticut,  is  Presi¬ 
dent,  Director,  and  owns  4.36%  of  Common,  9%  Class  “A” 
Preferred  and  4.67%  Class  “B”  Preferred  stock  of  Mid- 
America  Broadcasting  Corporation.  (Mid- Am.  Ex.  4,  5, 10; 
Tr.  20-23,  23-24,  29-30).  From  1936  to  1938  he  was  Presi- 
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dent  and  at  the  time  of  the  hearing  was  a  Director  and 
Stockholder  of  the  efferson  Island  Salt  Company,  Louis¬ 
ville,  Kentucky.  From  1935  to  1942,  according  to  Exhibit 
No.  2  (Tr.  11-14),  he  was  Director,  President  and  Stock¬ 
holder  of  the  Frankfort  Distilleries,  Inc.,  Louisville,  Ken¬ 
tucky.  However,  according  to  Exhibit  No.  3  (Tr.  13-15), 
Mr.  Brownlee  did  not  resign  as  President  and  Director  of 
Frankfort  Distilleries,  Inc.,  until  August,  1943. 

5.  With  respect  to  Mr.  Brownlee’s  affiliation  with  Frank¬ 
fort  Distilleries,  Inc.,  Exhibits  2  and  3  are  in  direct  conflict. 
His  oral  testimony  reveals  that  he  has  had  no  connection 
with  Frankfort  Distilleries,  Inc.,  since  August,  1943.  (Tr. 
14). 

6.  From  January,  1943,  to  December  3,  1943,  he  received 
a  salary  of  $125,000.00  and  dividends  of  approximately 
$12,000.00  from  the  Frankfort  Distilleries,  Inc.,  (Exhibit 
No.  3;  Tr.  13-15). 

7.  Mr.  William  Venneman  is  Second  Vice  President, 
Treasurer,  Director  and  owns  4.36%  Common,  1.50%  Class 
“A”  Preferred,  and  4.67%  Class  “B”  Preferred  stock  of 
Mid- America  Broadcasting  Corporation.  (Mid- Am.  Ex. 
4,  5  and  10;  Tr.  22-23,  23-24,  29-30).  In  1922  he  became 
associated  with  Frankfort  Distilleries,  Inc.  on  November 
15,  1933,  he  became  President  and  in  July,  1935,  he  became 
Chairman  of  the  Board  of  Directors  and  was  a  Stockholder 

of  Frankfort  Distilleries  Inc.  He  sold  his  interest 
2173  in  this  company  on  October  27,  1943.  Practically  all 
of  his  time  was  devoted  to  his  interests  in  Frankfort 
Distilleries,  Inc.,  from  the  time  he  became  connected  with 
it  until  he  sold  his  interest.  (Mid- Am.  Ex.  22,  Tr.  125). 
At  the  time  of  the  hearing  he  was  a  Stockholder  and  Di¬ 
rector  of  Jefferson  Island  Salt  Company,  Louisville,  Ken¬ 
tucky.  (Mid- Am.  Ex.  23;  Tr.  125-126). 

8.  Mr.  Veeneman’s  income  for  1943  was  “over  $100,000 
from  salary  and  dividends”;  for  1944  “over  $100,000  from 
dividends”;  and  for  1945  “over  $100,000  from  dividends”. 
(Mid-Am.  Ex.  23;  Tr.  125-126). 
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9.  Petitioner  has  discovered,  subsequent  to  April  22, 1946, 
the  date  of  hearing  on  the  above-entitled  applications,  that 
Frankfort  Distilleries,  Inc.,  Louisville,  Kentucky,  and 
others,  were  on  March  12,  1942,  indicted  in  the  District 
Court  of  the  United  States  for  the  District  of  Colorado, 
for  having  conspired  and  combined  to  restrain  commerce 
in  violation  of  Section  1  of  the  Sherman  Act  as  amended. 
On  October  10,  1942,  they  were  adjudged  guilty  by  the 
District  Court  and  fined.  (See  U.  S.  v.  Colorado  Wholesale 
Wine  &  Liquor  Dealers  Assn.,  et  al.,  47  F.  Supp.  160).  The 
Circuit  Court  of  Appeals  reversed  the  lower  Court,  on  the 
ground  that  the  indicement  failed  to  show  that  the  con¬ 
spiracy  charged  was  in  restraint  of  interstate  commerce. 
(See  Frankfort  Distilleries,  Inc.,  v.  U.  S.,  and  nine  other 
cases ;  144  Fed.  824).  Upon  Writ  of  Certiorari,  the  Supreme 
Court  of  the  United  States  reversed  the  judgment  of  the 
Circuit  Court  of  Appeals  and  affirmed  the  District  Court. 
(See  U.  S.  v.  Frankford  Distilleries,  Inc.,  et  al.;  324  U.  S. 
293,  89  L.  Ed.  951). 

10.  Mr.  James  F.  Brownlee  and  Mr.  William  H.  Veene- 
man  were  Officers,  Directors  and  Stockholders  in  the  Frank¬ 
fort  Distilleries,  Inc. 

11.  Petitioner  has  also  discovered,  subsequent  to  the 
hearing,  that  the  Jefferson  Island  Salt  Company,  Inc.,  was 
one  of  eighteen  salt  companies  against  whom  the  Federal 
Trade  Commission  filed  a  complaint  in  September,  1940, 
charging,  among  other  things,  a  combination,  formed  in 

October,  1935,  to  monopolize  and  suppress  competi- 
2174  tion  in  the  sale  of  salt,  to  fix  uniform  prices,  to 

establish  zones  to  aid  in  fixing  of  prices,  to  curtail 
production  of  salt.  After  answers  wrere  filed,  the  Fed¬ 
eral  Trade  Commission  on  November  10,  1941,  issued  a 
cease  and  desist  order.  (See  F.  T.  C.  Docket  No.  4320). 
Petition  for  review  was  filed  in  the  Circuit  Court  of  Ap¬ 
peals,  Seventh  Circuit.  On  March  8, 1943,  the  Circuit  Court 
of  Appeals  affirmed  the  order  of  the  Federal  Trade  Com¬ 
mission,  with  modifications.  (See  Salt  Producers  Assn, 
et  al.  v.  Federal  Trade  Commission,  134  F.  2d  254). 
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12l  Although  Mr.  Brownlee  and  Mr.  Veeneman  has  held 
official  positions  and  were  stockholders  in  both  Frankfort 
Distilleries,  Inc.,  and  Jefferson  Island  Salt  Company,  neither 
the  application  nor  the  oral  testimony  makes  reference  to 
the  above-described  litigations  nor  discloses  whether  or 
not  they  had  knowledge  of  the  unlawful  acts.  The  fact 
remains  that  both  held  responsible  positions  with  com¬ 
panies  found  to  have  violated  the  anti-trust  laws.  The 
Commission  has  held  such  matters  to  be  pertinent  in  deter¬ 
mining  the  qualifications  of  appellants. 

13.  In  the  matter  of  Williamsport  Radio  Broadcasting 
Associates  (Docket  No.  7427,  File  No.  BP-4549),  the  Com¬ 
mission  on  October  10,  1947,  granted  petition  to  reopen  the 
hearing  for  the  purpose  of  admitting  alleged  newly  discov¬ 
ered  evidence  concerning  unsatisfied  judgments  against  a 
former  partner  of  the  partnership  of  Harry  J.  W.  Kiessling, 
Carl  F.  Stroehmann  and  William  P.  Wilson,  d/b  as  Wil¬ 
liamsport  Radio  Broadcasting  Associates;  and  concerning 
a  cease  and  desist  order  of  the  Federal  Trade  Commission 
entered  under  the  Robinson-Patman  Act  against  one  of  the 
partners  of  the  partnership  and  against  business  organiza¬ 
tions  with  which  he  was  then  associated.  (FCC  Order, 
October  10, 1947,  Docket  No.  7427). 

14.  The  Commission  has  previously  found  that  violation 
of  the  regulatory  laws  of  the  states  and  the  Federal  Gov¬ 
ernment  has  a  material  bearing  on  the  qualifications  and 
character  of  the  applicant.  In  the  matter  of  the  applica¬ 
tion  for  transfer  of  control  of  WODAAM  Corpora- 

2175  tion,  licensee  of  Station  WOV,  New  York  City,  to 
Murray  Mester  and  Meyer  Mester,  denied  March  4, 
1946,  Docket  No.  6598,  the  record  showed  that  the  trans¬ 
ferees  had  been  involved  in  seizure  and  condemnation  pro¬ 
ceedings  instituted  by  the  United  States  Food  and  Drug 
Administration  and  had  signed  a  stipulation  of  facts  and 
agreement  to  cease  and  desist,  Federal  Trade  Commission, 
Docket  No.  3728.  The  Commission  concluded: 

<<#  •  •  Transferees,  in  carrying  on  their  edible 

oil  business,  have  violated  and  disregarded  the  regula- 
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tory  laws  of  the  states  and  the  federal  govern¬ 
ment.  #  *  *  A  broadcast  license  carries  with  it 

grave  public  oblibations  and  a  sense  of  public  responsi¬ 
bility  is  therefore  an  essential  qualification  for  any 
licensee.  The  sense  of  public  responsibility  which  an 
applicant  has  shown  in  his  private  business  dealings 
must  therefore  be  given  considerable  weight  in  deter¬ 
mining  the  degree  of  public  responsibility  which  he, 
as  a  broadcaster,  would  bring  to  bear  in  his  broadcast 
operations. 

“*  *  *  Jt  is  not  necessary  to  show  that  the  appli¬ 
cants  have  been  adjudged  guilty  of  criminal  miscon¬ 
duct  before  finding  that  they  are  not  qualified  to  hold 
a  station  license.  It  is  sufficient  to  find  in  the  instant 
case  that  the  transferees  have  not  established  adequate 
technical,  character,  and  other  qualifications  to  con¬ 
vince  this  Commission  that  they  are  capable  of  being 
entrusted  with  the  duties  and  x>rivileges  inherent  in  a 
radio  station  license.” 

15.  It  is  clear  that  full  information  concerning  the  above- 
mentioned  proceedings  is  essential  to  reach  a  fair  and 
equitable  decision,  and  that  a  rehearing  would,  therefore, 
best  conduce  to  the  proper  dispatch  of  the  Commission’s 
business  and  to  the  ends  of  justice. 

16.  The  Commission’s  decision  is  based  primarily  on  com¬ 
parative  consideration  of  the  program  proposals  of  the  two 
competing  applicants.  At  page  12,  paragraph  3,  the  Com¬ 
mission  stated: 

“Upon  a  careful  review  of  the  record  of  this  case, 
the  Commission  concludes  that  Mid-America  will  offer 
a  program  service  better  designed  to  meet  the  needs 
and  desires  of  the  population  to  be  served  than  will 
Kentucky  Broadcasting,  and,  accordingly,  the  applica¬ 
tion  of  Mid- America  should  be  preferred.” 

2178  17.  The  Commission  also  preferred  Mid-America 

Broadcasting  Corporation  because  it  proposed  more  local 
sustaining  programs.  On  Page  13,  Paragraph  4,  the  Com¬ 
mission  concluded  that: 
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“*  #  *  we  have  given  considerable  weight  to  the 
commitments  of  Mid-America  that  its  operation  will  be 
based  upon  its  non-network  schedule  unless  a  network 
affiliation  can  be  secured  which  will  not  be  at  the  ex¬ 
pense  of  its  local  program  service  and  which  will  not 
prevent  a  fair  proportion  of  its  time  between  7 : 00 
and  11 : 00  p.  m.  from  being  devoted  to  local  live  sus¬ 
taining  programs.’  ’ 

The  record  shows  that  each  of  the  officers ,  directors  and 
stockholders  who  appeared  at  the  hearing  testified  that 
applicant  would  accept  a  network  affiliation  if  available. 
(Tr.  78,  87,  88,  93,  100,  109,  110,  112,  121,  122,  129,  130,  142, 
171, 187, 189,  238,  239,  240),  and  that  no  showing  was  made 
by  Mid- America  as  to  the  type  of  programs  of  the  various 
classification  which  would  be  broadcast  if  a  network  affilia¬ 
tion  were  obtained.  The  testimony  showed  that  the  pro¬ 
gram  proposal  would  have  to  be  scrapped  in  its  entirety 
if  a  network  affiliation  were  obtained  (Tr.  239),  and  that 
no  study  had  been  made  to  determine  what  charges  would 
occur  in  the  percentages.  (  Tr.  221,  113). 

18.  On  October  23,  1947,  station  WINN  accepted  a  re¬ 
renewal  of  the  standard  network  affiliation  agreement  with 
American  Broadcasting  Company,  Inc.  (subject  to  cancel¬ 
lation  on  six  months  notice)  which  provides  that  the  affili¬ 
ated  station  options  to  the  network,  for  the  broadcasting  of 
network  commercial  programs,  the  following  time : 

1  ‘  W  eekdays  Sundays 

(New  York  City  Time) 


9:30  A.  M.  to  12:30  P.  M. 
2:  30  P.M.  to  4:30  P.M. 
6:  00  P.M.  to  7:00  P.M. 
7:30  P.  M.  to  10:30  P.  M. 


9:30  A.  M.  to  12:30  P.  M. 

3 :  00  P.  M.  to  6 :  00  P.  M. 

7 :  30  P.  M.  to  10:30  P.  M. 
7:30  P.  M.  to  10:30  P.  M.” 


(This  would  be  an  hour  earlier  Louisville  Standard  Time) 
(See  copy  of  Contract  filed  with  F.  C.  C.  Form  323A  exe¬ 
cuted  by  Kentucky  Broadcasting  Corporation,  Inc.,  dated 
October  23,  1947.) 
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19.  Subsequent  to  the  hearing  on  the  above-entitled 
2177  applications,  petitioner  negotiated  a  renewal  of  its 
network  affiliation  agreement  with  American  Broad¬ 
casting  Company,  Inc.  (See  network  affiliation  agree¬ 
ment  filed  with  the  Federal  Communications  Commission 
on  Form  323A,  dated  October  23,  1947,  on  behalf  of  Ken¬ 
tucky  Broadcasting  Corporation  Inc.).  Said  contract  con¬ 
tained  a  six  months  ’  cancellation  clause,  instead  of  the  cus¬ 
tomary  twelve  months’  cancellation  clause,  and  petitioner 
is  informed  and  believes  that  American  Broadcasting  Com¬ 
pany,  Inc.  intends  to,  and  will,  affiliate  with  Mid-America 
Broadcasting  Corporation  if  the  Commission  finally  grants 
its  application  for  1080  kilocycles,  5  kilowatts  daytime,  1 
kilowatt  night,  unlimited  hours,  using  a  directional  antenna. 
(See  attached  affidavit  of  Harry  McTigue  dated  November 
8,  1947,  Exhibit  No.  2).  These  circumstances,  coupled 
with  the  testimony  of  all  officers  and  directors  of  Mid- Amer¬ 
ica  that  that  applicant  will  obtain  network  affiliation  if 
available,  show  that  the  program  promises  of  Mid- America 
do  not  represent  what  it  actually  intends  to  broadcast.  A 
rehearing  should  be  held  in  order  to  determine  full  informa¬ 
tion  regarding  these  matters. 

According  to  the  program  schedule  of  Mid-America 
Broadcasting  Corporation  (Ex.  31,  Tr.  188-190),  4  hours, 
45  minutes  on  Sunday;  3  hours,  10  minutes  per  day,  Monday 
through  Thursdays;  3  hours,  55  minutes  on  Friday;  and 
3  hours  on  Saturday  of  proposed  local  sustaining  time 
would  fall  within  network  option  time  (Mid- America  Ex. 
31;  Tr.  188-190).  Based  upon  the  foregoing,  it  is  obvious 
that  Mid-America  will  be  unable  to  carry  all  of  the  local 
sustaining  programs  contained  in  its  proposed  program 
schedule  if  it  obtains  a  network  affiliation  agreement. 

21.  Since  the  Commission  as  stated  above,  has  “  given 
considerable  weight”  to  the  commitment  of  Mid- America 
to  broadcast  “non-network”  and  “local  sustaining”  pro¬ 
grams;  since  the  testimony  definitely  shows  that  Mid- 
America  will  affiliate  with  a  network  if  available;  and,  in 
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view  of  the  fact  that  the  American  Broadcasting  Com- 
2178  pany,  Inc.,  has  indicated  a  desire  to  make  its  net¬ 
work  service  available  to  Mid-America,  a  rehearing 
should  be  held  to  determine  what  the  facts  would  be  under 
such  a  change  in  the  positions  of  the  competing  applicants. 

22.  In  its  decision  the  Commission  concluded  that  Sta¬ 
tion  WINN  had  carried  very  few  local  sustaining  programs 
between  the  hours  of  8  A.  M.  to  6  P.  M.  and  0  P.  M.  to  11 
P.  M.,  and  few  sustaining  religious,  live  sustaining  and 
forum  types  of  local  broadcasts.  This  conclusion  is  arbi¬ 
trary  and  capricious  and  not  supported  by  the  evidence. 
However  a  full  statement  concerning  this  matter  was  in- 
included  in  the  Exceptions  filed  on  behalf  of  Kentucky 
Broadcasting  Corporation,  Inc.,  which  are  referred  to 
herein  and  by  this  reference  made  a  part  hereof.  Subse¬ 
quent  to  the  hearing,  petitioner  has  made  an  analysis  of 
its  official  program  logs  for  the  Commission’s  composite 
week  in  1947  (Monday,  January  13th;  Tuesday,  March  4th; 
Wednesday,  April  23rd;  Thursday,  May  8th;  Friday,  Aug¬ 
ust  1st;  Saturday,  September  20th,  and  Sunday,  November 
2nd,  1947).  This  analysis  shows  that  Station  WINN  has 
devoted  a  total  of  435  minutes,  or  an  average  of  62.14  min¬ 
utes  per  day,  to  local  sustaining  programs  between  8  A.  M. 
and  6  P.  M. ;  390  minutes,  or  an  average  of  55.71  minues  per 
day,  to  local  sustaining  programs  between  6  P.  M.  and  11 
P.  M. ;  and  390  minutes,  or  an  average  of  55.71  minutes  per 
day,  to  local  sustaining  programs  for  “all  other  hours.” 
Furthermore,  the  “Program  Log  Analysis”  of  Station 
WINN  for  the  Commission’s  composite  week  in  1947  shows 
that  16.4  per  cent  of  its  time  was  devoted  to  local  sustain¬ 
ing  programs,  and  13.7  per  cent  to  local  live  programs.  In 
addition  to  the  foregoing,  the  analysis  for  the  Commission’s 
composite  week  shows  that  195  minutes  or  an  average  of 
27.85  minutes  per  day  between  8  A.  M.  and  6  P.  M.;  and 
175  minutes  or  an  average  of  25  minutes  per  day  between 
6  P.  M.  and  11  P.  M.,  were  devoted  to  network  sustaining 
programs  of  a  public  service  nature.  The  analysis  shows 
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that  270  minutes  or  an  average  of  38.57  minutes  per  day 
between  8  A.  M.  and  6  P.  M. ;  105  minutes  or  an 
2179  average  of  15  minutes  per  day  between  6  P.  M.  and 
11  P.  M.,  and  45  minutes  or  an  average  of  6.43  min¬ 
utes  per  day  in  “all  other  hours”  were  devoted  to  local 
live  commercial  programs  of  a  public  service  nature.  (See 
affidavit  of  Harry  McTigue  and  M.  K.  McCarten  dated  No¬ 
vember  8,  1947,  Exhibit  No.  3).  Said  affidavit  shows  that 
many  other  local  sustaining  programs  of  a  public  service 
nature  were  broadcast  during  the  period  covered. 

23.  On  Page  13,  Paragraph  4,  the  Commission  concludes 
that  Mid-America  proposes  to  broadcast  daily  religious 
programs  from  local  churches,  a  weekly  program  for  the 
discussion  of  local  as  well  as  national  controversial  issues, 
musical  programs  of  local  organizations  and  local  news. 
The  Commission  further  concludes 

“In  contrast,  from  a  careful  review  of  the  record  it 
appears  that  Kentucky  Broadcasting  has  no  intention 
of  developing  such  local  programs.  It  neither  broad¬ 
casts  such  programs  at  the  present  time,  nor  does  it  pro¬ 
pose  to  do  so.” 

This  conclusion  is  unjust  and  unwarranted  and  not  sup¬ 
ported  by  the  evidence  for  the  reasons  set  forth  in  peti¬ 
tioner’s  Exceptions  referred  to  herein  and  made  a  part 
hereof.  The  attached  verified  copies  of  minutes  of  a  special 
meeting  of  the  Board  of  Directors  of  Kentucky  Broadcast¬ 
ing  Corporation  show  Station  WINN  has  been  carrying 
such  programs  as  “Morning  Prayer  Time,”  in  cooperation 
with  Louisville  Council  of  Churches,  six  or  more  times  a 
week  on  a  sustaining  basis;  The  Louisville  Speakers’ 
Forum,  a  program  designed  for  the  discussion  of  contro¬ 
versial  issues  has  been  carried  for  the  past  eight  months 
and  has  been  scheduled  as  a  weekly  quarter-hour  sustaining 
program  and  is  being  increased  to  a  weekly  thirty-minute 
sustaining  program  on  November  10th.  The  attached  tab¬ 
ulation  of  programs  broadcast  for  the  Commission’s  com¬ 
posite  week  shows  that  the  station  has  carried  a  weekly 
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program  “Safety  Center’ ’  once  weekly  for  52  weeks.  This 
program  is  presented  by  the  Louisville  Police  Department. 
The  station  has  carried  “Kentucky  on  the  March”  once 
weekly  for  22  weeks,  a  dramatic  skit  presented  in  co- 
2180  operation  with  Committee  for  Kentucky;  a  local  live 
program  entitled  “Voice  of  the  Veteran”  once  weekly 
for  52  weeks.  This  program  consists  of  an  interview  with 
an  officer  of  the  Veterans  Administration.  The  station 
has  carried  a  daily  program  “Kentucky  News”  which  con¬ 
sists  of  news  of  strictly  local  interest.  All  of  the  foregoing 
were  carried  on  a  sustaining  basis.  The  attached  analysis 
(Exhibit  No.  3)  shows  that  many  other  such  programs  have 
been  carried. 

24.  The  conclusion  that  Station  WINN  “neither  broad¬ 
casts  such  programs  at  the  present  time,  nor  does  it  propose 
to  do  so  ”  is  directly  contrary  to  the  record  testimony.  The 
attached  minutes  (Exhibit  No.  3)  of  a  meeting  of  the  Board 
of  Director  shows  that  Station  WINN  has  and  intends 
to  continue  to  make  every  effort  to  extend  still  further  the 
program  service  in  the  interests  of  local  religious,  civic, 
cultural,  educational  and  charitable  organizations  and  has 
authorized  and  directed  the  President  of  the  corporation 
to  employ  a  full  time  Director  of  Public  Service,  and  such 
other  personnel  as  may  be  necessary  to  carry  out  the  recom¬ 
mendations  of  the  Board. 

25.  The  Commission,  in  its  decision,  concluded  that  it 
“could  better  rely  upon  a  record  of  meritorious  service  to 
the  listeners  than  upon  promises  of  such  performance.” 
The  record  in  this  proceeding  conclusively  shows  that  all 
the  “promises”  of  program  performance  made  by  Mid- 
America  Broadcasting  Corporation  were  based  on  non-net¬ 
work  local  programming.  The  record  also  conclusively 
shows  that  no  evidence  whatsoever  has  been  presented  con¬ 
cerning  the  program  proposal  of  Mid- America  Broadcast¬ 
ing  Corporation  in  the  event  a  network  affiliation  is  ob¬ 
tained.  The  program  promises  of  Mid- America,  while  fail¬ 
ing  to  support  the  findings  of  the  Commission  in  the  first 
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instance,  are  now  wholly  worthless  in  the  light  of  the  pros¬ 
pective  availability  of  WINN ’s  network  affiliation  to  the 
proposed  new  station.  Furthermore,  a  rehearing  is  neces¬ 
sary  to  determine,  not  only  what  the  changed  position  of 
the  two  stations  will  be  in  the  event  Mid- America  obtains 
WINN’s  network  affiliation — threatened  by  reason 
2181  of  the  six-month  cancellation  clause — but  to  deter¬ 
mine  the  extent  of  changes  made  in  the  program 
service  of  WINN  during  the  one  and  one-half  year  period 
which  elapsed  between  the  time  of  the  hearing  and  the  date 
of  decision.  That  the  program  facts  had  undergone  many 
changes  between  the  date  of  the  hearing  and  the  date  of 
decision  is  explicit  in  the  above  explanations.  During  that 
elapsed  period  there  were  material  changes  in  WINN’s 
program  structure.  It  is  inconceivable  that  the  program 
promises  of  Mid-America  remained  constant.  Because  of 
the  long  delay  between  hearings  and  decisions  and  because 
of  the  changes  that  have  occurred  in  the  program  service 
and  program  plans  of  the  contesting  parties  during  such 
delay,  a  rehearing  is  the  only  fair  and  just  means  by  which 
the  relative  positions  of  the  parties  can  be  determined. 

26.  In  its  decision,  the  Commission  placed  great  emphasis 
upon  non-network  local  programs.  At  the  time  of  the 
hearing  four  standard  broadcast  stations  vrere  located  in 
the  Louisville  area:  namely,  WAVE,  WGRC,  WHAS  and 
WINN,  each  of  which  is  affiliated  with  one  of  the  nation¬ 
wide  networks.  However,  since  the  hearing,  a  license  has 
been  issued  to  Radio  Kentucky,  Inc.  (WKYW)  to  operate 
a  new  station  in  Louisville  on  the  frequency  of  900  kilo¬ 
cycles,  1  kilowatt,  daytime  only.  A  construction  permit 
has  been  issued  to  Louisville  Broadcasting  Corporation 
for  a  new  standard  broadcast  station  at  Louisville  to  be 
operated  on  1570  kilocycles,  1  kilowatt,  daytime  only.  Since 
there  are  only  four  nation-wide  networks  it  is,  therefore, 
obvious  that  two  of  the  six  stations  in  Louisville  will  render 
a  purely  local  non-network  service.  While  the  Commis¬ 
sion’s  decision  adverts  to  these  grants  made  subsequent  to 
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the  hearing  there  is  nothing  in  the  record  to  reflect  the  effect 
which  these  new  stations  will  have  upon  the  need  for  or 
availability  of  local  live  programs.  A  rehearing  should 
be  held  to  determine  the  facts  with  respect  to  these  matters. 

27.  In  its  findings  of  fact  and  conclusions,  the  Commis¬ 
sion  found  that  there  was  a  “conflict  of  evidence” 

2182  and  that  the  applicant  had  not  “sustained  the  burden 
of  proof”  concerning  the  residence  of  Mrs.  Nellie  M. 
Kendrick  56%  stockholder  and  the  President  and  Director 
of  Kentucky  Broadcasting  Corporation  ,Inc.,  and  with  re¬ 
spect  to  the  extent  of  her  participation  in  the  day  to  day 
operations  of  Radio  Station  WINN. 

28.  Petitioner  is  prepared  to  show  by  competent  evi¬ 
dence  at  a  rehearing  that  Mrs.  Kendrick’s  actual  residence 
has  been  in  Louisville  Kentucky  continuously  since  October 
9, 1944 ;  that  she  has  been  active  in  the  day  to  day  operations 
of  WINN  and  that  she  is  active  in  civic  affairs ;  that  there 
have  been  changes  in  the  officers,  directors  and  stockholders 
of  Kentucky  Broadcasting  Corporation,  Inc.,  subsequent  to 
date  of  hearing  and  that  98%  of  the  stock  is  owned  and 
voted  by  residents  of  Louisville,  Kentucky,  and  that  three 
of  its  officers,  directors  and  stockholders — Mrs.  Nelle  M. 
Kendrick,  Harry  McTigue  and  Miss  M.  K.  McCarten,  col¬ 
lectively  own  and  vote  86%  of  the  stock  of  applicant  cor¬ 
poration — are  full  time  employees  and  actively  direct  the 
day  to  day  operations  of  Station  WINN.  Petitioner  will 
also  show  that  the  other  Louisville  stockholders  take  an 
active  part  in  the  management  of  Station  WINN  and  that 
they  have  participated  extensively  in  civic,  community, 
educational  and  governmental  affairs  of  the  community. 
(See  attached  affidavits  of  Nelle  M.  Kendrick  (Exhibit  No. 
4) ;  M.  K.  McCarten  (Exhibit  No.  5);  Oldham  Clarke  (Ex¬ 
hibit  No.  6) ;  and  A.  C.  Van  Winkle  (Exhibit  No.  7).) 

29.  Petitioner  has  pending  a  petition  for  reargument. 
That  petition  will  be  rendered  moot  in  the  event  this  peti¬ 
tion  is  granted. 
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Wherefore,  in  view  of  the  foregoing  considerations,  peti¬ 
tioner  prays  the  following  relief: 

(1)  That  the  Commission  reconsider  its  action  grant¬ 
ing  the  application  of  Mid- America  Broadcasting  Corpo¬ 
ration  and  denying  that  of  Kentucky  Broadcasting 

Corporation,  Inc.,  set  aside  its  decision  and  order, 
2183  reopen  the  proceedings  and  rehear  the  matter 
in  the  particulars  set  forth  herein  and  make 
proper  findings  in  accordance  with  the  record  evidence. 

(2)  That  the  Commission  grant  such  other  and  fur¬ 
ther  relief  as  may  be  appropriate. 

Kentucky  Broadcasting 

Corporation,  Inc.  (Winn) 
LoUCKS  &  ScHARFELD, 

Its  Attorneys. 
By  Verne  R.  Young. 


752  National  Press  Building 
Washington  4,  D.  C. 
November  13,  1947. 
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2211  AFFIDAVIT  OF  M.  K.  McCARTEN 


State  of  Kentucky, 

County  of  Jeffeeson,  ss: 

The  Affiant,  M.  K.  McCarten,  being  first  duly  sworn,  de¬ 
poses  and  says 

That  she  is  Secretary  of  and  for  Kentucky  Broadcasting 
Corporation,  Incorporated,  and  as  such  has  custody  and 
control  over  the  books  and  records  of  said  company,  in¬ 
cluding  its  minute  book; 

That  the  foregoing  is  a  true  and  correct  copy  of  the 
minutes  of  a  special  meeting  of  the  Board  of  Directors  of 
Kentucky  Broadcasting  Corporation  on  November  5, 1947. 

M.  K.  McCarten. 


Subscribed  and  sworn  to  before  me  this  8th  day  of 
November,  1947. 


Jesse  L.  Chambers, 

Notary  Public . 


My  commission  expires  October  30,  1951. 


2212  AFFIDAVIT  OF  NELLE  M.  KENDRICK 

State  of  Kentucky, 

County  of  Jefferson,  ss: 

The  affiant,  Nelle  M.  KeKndrick,  being  first  duly  sworn, 
states  as  follows: 

1.  She  is  a  citizen,  resident,  taxpayer  and  voter  of  Louis¬ 
ville,  Jefferson  County,  Kentucky,  and  continuously,  since 
April,  1945,  she  has  resided  on  Dell  Road  in  Louisville, 
Kentucky.  She  previously  owned  a  home  in  Nashville,  Ten¬ 
nessee,  which  she  sold  on  June  29,  1944. 

2.  She  was  elected  a  director  and  president  of  the  Ken¬ 
tucky  Broadcasting  Corporation  on  October  9,  1944,  and 
since  October  9,  1944,  she  has  been  active  in  the  day  to  day 
management  of  Radio  Station  WINN,  and  her  actual  resi¬ 
dence  has  been  in  Louisville,  Kentucky,  continuously  since 
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October  9,  1944.  She  regarded  Nashville  as  her  legal  resi¬ 
dence  until  March,  1946,  but  her  legal  residence  has  been 
in  Louisville  since  March,  1946,  and  she  has  voted  in  Louis¬ 
ville,  Kentucky,  since  that  date. 

3.  She  is  a  member  and  regularly  attends  St.  Francis 
Catholic  Church  of  Louisville,  Kentucky,  and  is  active  in 
the  affairs  of  said  church.  She  participates  in  Red  Cross 
drives  and  Community  Chest  drives. 

4.  She  is,  at  this  time,  the  major  stockholder,  chairman 
of  the  Board  of  Directors,  and  treasurer  of  the  Kentucky 
Broadcasting  Corporation.  She  supervises  the  financial 
affairs  of  the  corporation,  signs  checks  for  the  payment 
of  bills,  supervises  and  approves  the  preparation  of  monthly 
statements  and  annual  audits  and  performs  other  like  duties 
associated  with  the  financial  affairs  of  the  corporation. 

1  Nelle  M.  Kendrick. 


Subscribed  and  sworn  to  before  me  this  6th  day  of 
November,  1947. 


Jesse  L.  Chambers, 

Notary  Public. 


My  commission  expires  October  30,  1951. 

2213  AFFIDAVIT  OF  M.  K.  McCARTEN 


State  of  Kentucky, 

County  of  Jefferson,  ss: 

The  affiant  M.  K.  McCarten,  being  first  duly  sworn,  states 
as  follows: 

1.  She  has  resided  at  the  Earle  (former  Tyler)  Hotel  in 
Louisville,  Jefferson  County,  Kentucky,  continuously  since 
June,  1940,  and  continuously  since  June,  1940,  she  has 
devoted  her  entire  time  to  the  day  to  day  management  of 
Radio  Station  WINN  in  Louisville,  Kentucky.  She  is  and 
has  been  continuously  since  June,  1940,  an  actual  resident 
of  Louisville,  Kentucky.  She  and  her  mother  own  a  house 
in  Hopkinsville,  Kentucky,  where  her  mother  now  resides. 
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She  has  regarded  Hopkinsville  as  her  legal  residence  until 
recently,  but  at  this  time  her  legal  as  well  as  her  actual 
residence  is  in  Louisville,  Jefferson  County,  Kentucky. 

2.  She  is  a  graduate  in  piano  of  the  University  of  Louis¬ 
ville  School  of  Music  (formerly  Louisville  Conservatory  of 
Music)  and  she  has  done  post-graduate  work  in  music  at 
said  University.  She  taught  music  for  two  years  prior  to 
the  time  she  entered  radio  broadcasting  as  a  featured  pian¬ 
ist  and  vocalist  at  Radio  Station  WFIW  at  Hopkinsville, 
Kentucky. 

She  is  a  member  of  the  Catholic  church  and  she  regularly 
attends  the  Cathedral  of  the  Assumption  on  Fifth  Street 
in  Louisville  Kentucky.  For  many  years  she  has  partici¬ 
pated  in  the  activities  of  said  church  and  in  the  Red  Cross 
and  Community  Chest  drives  in  Louisville  Kentucky.  She 
is  a  member  of  the  Board  of  Directors  of  the  Altrusa  Club 
of  Louisville,  Kentucky,  and  a  former  member  of  the  Radio 
Committee  of  the  Philharmonic  Society  of  Louisville. 

4.  She  has  been  a  stockholder,  director  and  officer  of  the 
Kentucky  Broadcasting  Corporation  continuously  since  the 
date  of  its  organization,  and  she  is  at  this  time  a  stock¬ 
holder,  director  and  secretary  of  the  Kentucky  Broadcast¬ 
ing  Corporation  and  assistant  to  the  General  Manager  and 
Program  Director  of  Radio  Station  WINN.  She  devotes 
her  entire  time  to  the  day  to  day  management  of  said 
station. 

M.  K.  McCarten. 

Subscribed  and  sworn  to  before  me  by  M.  K.  McCarten 
this  6th  day  of  November,  1947. 

Jesse  L.  Chambers, 
Notary  Public,  Jefferson  County,  Ky. 

My  commission  expires  October  30,  1951. 
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2214  AFFIDAVIT  OF  OLDHAM  CLARKE 

State  of  Kentucky, 

County  of  Jefferson,  ss: 

Tbe  affiant,  Oldham  Clarke,  being  first  duly  sworn,  states 
as  follows: 

1.  He  has  resided  in  Kentucky  continuously  since  bis 
birth  at  Falmouth,  Kentucky,  and  he  has  resided  in  Louis¬ 
ville,  Jefferson  County,  Kentucky,  continuously  since  1926. 
He  is  a  member  of  the  law  firm  of  Allen,  McElwain,  Din¬ 
ning,  Clarke,  and  Ballantine  with  offices  at  1112  Kentucky 
Home  Life  Building,  Louisville,  Kentucky. 

2.  He  is  a  graduate  of  the  Frankfort,  Kentucky,  High 
School  and  the  Washington  &  Lee  University  Law  School 
at  Lexington,  Virginia.  He  is  married  and  has  two 
children. 

3.  He  is  a  Trustee  and  teacher  at  the  Jefferson  School 
of  Law  at  Louisville ;  a  deacon  of  the  First  Christian  Church 
of  Louisville ;  and  a  director  of  the  Louisville  Y.  M.  C.  A. 

4.  He  was  First  Assistant  U.  S.  District  Attorney  at 
Louisville,  1935-37 ;  member  of  the  Fiscal  Court  of  Jefferson 
County,  Ky.,  1943;  U.  S.  Draft  Board  No.  73,  Appeal  Agent, 
1940-1945;  U.  S.  Rationing  Board  No.  156,  member, 
1942-1944 ;  and  Reconstruction  Finance  Corporation,  Louis¬ 
ville  Agency  Counsel,  1943-1946. 

5.  He  is  a  member  of  the  Louisville  Country  Club;  Pen- 
dennis  Club;  235  Club;  Kiwanis  Club;  Phi  Delta  Theta 
social  fraternity;  Phi  Delta  Phi  legal  fraternity;  Louisville 
Bar  Association ;  Kentucky  Bar  Association ;  and  American 
Bar  Association. 

6.  He  is  Chairman  Boy’s  Work  Committee  of  the  Louis¬ 
ville  Y.  M.  C.  A.;  Chairman  Legislative  Committee  of  the 
Louisville  Bar  Association ;  a  member  of  the  Mayor’s  Legis¬ 
lative  Committee ;  a  member  of  the  Mayor’s  Democratic 
Advisory  Committee ;  a  former  member  of  the  Hikes  School 
Board;  a  committeeman  for  the  Boy  Scouts  of  America; 
and  for  many  years  he  has  been  active  in  Red  Cross  drives 
and  Community  Chest  drives. 
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7.  He  was  one  of  the  organizers  of  the  Kentucky  Broad¬ 
casting  Corporation ;  and  continuously  since  its  organization 
he  has  been  a  stockholder  officer,  director  and  counsel  for 
that  corporation.  His  office  is  only  two  blocks  from  the 
offices  of  Radio  Station  WINN ;  he  attends  all  meetings  of 
the  stockholders  and  directors;  he  takes  an  active  part  in 
the  management  of  the  station;  he  has  frequent  con- 

2215  ferences  with  the  other  officers  regarding  programs 
and  all  affairs  of  the  station ;  and  he  is  available  and 

is  devoting  and  will  continue  to  devote  such  time  as  may 
be  necessary  for  the  management  of  the  station. 

Oldham  Clarke. 

Subscribed  and  sworn  to  before  me  by  Oldham  Clarke 
this  6th  day  of  November,  1947. 

James  M.  Cuneo, 

Notary  Public ,  Jefferson  County,  Ky. 
My  commission  expires  Dec.  7, 1949. 

2216  AFFIDAVIT  OF  ARTHUR  C.  VAN  WINKLE 

State  of  Kentucky, 

County  of  Jefferson,  ss: 

The  affiant  Arthur  C.  Van  Winkle,  first  being  duly  sworn, 
states  as  follows: 

1.  He  has  resided  in  Kentucky  continuously  since  his 
birth  at  Danville,  Kentucky,  and  has  resided  in  Louisville, 
Jefferson  County,  Kentucky,  continuously  since  1911.  He 
is  a  member  of  the  law  firm  of  Van  Winkle  and  Becker,  with 
offices  at  405-7  Louisville  Trust  Building,  Louisville, 
Kentucky. 

2.  He  is  a  graduate  of  Centre  College  and  was  a  graduate 
of  the  Law  School  at  Centre  College  at  the  time  Proctor 
Knott  was  the  Dean  of  said  School.  He  says  that  he  took  a 
Master  of  Law  course  in  the  University  of  Michigan  before 
coming  to  Louisville  to  practice  his  profession.  He  says 
that  he  is  married  and  has  one  child. 
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3.  Prior  to  the  time  of  his  death  affiant  was  associated  as 
a  partner  with  James  Garnett,  a  former  Attorney  General 
of  and  for  the  State  of  Kentucky. 

4.  Affiant,  after  the  death  of  General  Garnett,  was  ap¬ 
pointed  Circuit  Judge  of  Jefferson  Circuit  Court,  Equity 
Branch,  and  as  such  he  served  for  something  over  a  year 
and  then  resigned  because  of  the  excessive  amount  of  work 
imposed  upon  him. 

5.  He  is  a  member  of  the  Louisville  Country  Club,  Pen- 
dennis  Club,  and  the  Two-Thirty-Five  Club,  all  of  Louis¬ 
ville,  Kentucky ;  also  is  a  member  of  the  Phi  Delta  Phi  Legal 
Fraternity.  This  latter  fraternity  he  joined  while  in  the 
UniVersitv  of  Michigan.  He  also  is  a  member  of  the  Louis¬ 
ville  Bar  Association,  the  Kentucky  Bar  Association,  and 
up  to  a  year  or  more  ago,  he  was  a  member  of  the  American 
Bar  Association. 

6.  He  was  one  of  the  organizers  of  the  Kentucky  Broad¬ 
casting  Corporation  ,and  continuously  since  its  organiza¬ 
tion,  has  been  a  stockholder,  officer,  director  and  counsel  for 
that  corporation.  His  office  is  only  two  and  one-half  blocks 
from  the  offices  of  the  Radio  Station,  WINN.  He  has 
attended  all  meetings  of  the  stockholders  and  directors,  and 
has  taken  an  active  part  in  the  management  of  said  Station. 
He  has  had  frequent  conferences  with  other  officers  of  the 
Broadcasting  Company  relative  to  the  program  and  all 
affairs  of  the  Station,  and  he  is  available  and  will,  when 
called  on,  devote  such  time  as  may  be  necessary  for  the 
proper  management  of  the  Station. . 

Arthur  C.  Van  Winkle. 

Subscribed  and  sworn  to  before  me  by  Arthur  C.  Van 
Winkle,  this  6th  day  of  November,  1947.  My  commission 
expires  July  26,  1950. 

Virginia  R.  Dixon, 

Notary  Public,  Jefferson  County,  Kentucky. 

•  ••*••••• 
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2258  Federal  Communication  Commission 

Dec.  31 1947 

Supplemental  Request  for  Oral  Argument 

On  November  13  1947,  Kentucky  Broadcasting  Corpora¬ 
tion,  Inc.,  licensee  of  Station  WINN,  Louisville,  Kentucky, 
and  petitioner  herein,  filed  with  the  Commission  Petition 
for  Rehearing  and  Request  for  Oral  Argument  in  the  above- 
entitled  matter.  As  further  grounds  for  re-argument  pe¬ 
titioner  shows: 

1.  Oral  argument  was  had  on  April  24  1947,  before  a 
panel  of  the  Commission  consisting  of  Commissioners 
Charles  R.  Denny  (Chairman);  Clifford  J.  Durr;  E.  K. 
Jett;  Ray  C.  Wakefield  and  Edwin  M.  Webster.  There¬ 
after,  on  October  24,  1947,  the  Commission  announced  its 
final  decision  granting  the  application  of  Mid-America 
Broadcasting  Corporation  and  denying  that  of  petitioner. 
Participating  in  that  decision,  according  to  the  official  min¬ 
utes  of  the  Commission,  were  the  Commissioners  above- 
named  with  the  exception  of  Ray  C.  Wakefield,  whose  term 
as  Commissioner  had  since  expired  without  reappointment. 
Not  participating  were  Commissioners  Paul  Walker,  Rosel 
Hyde  and  Robert  Jones,  none  of  whom  had  heard  oral 
argument. 

2.  In  the  so-called  New  York  FM  cases  (WBNX  Broad¬ 
casting  Company,  Inc.,  et  al.,  Docket  No.  6013),  the  Com¬ 
mission  on  December  17, 1947,  granted  the  petition  of  News 
Syndicate  Company,  Inc.  (Docket  No.  6175)  for  re-argu¬ 
ment.  Said  petition  for  rehearing  or  re-argument  alleged, 
among  other  things,  that  participation  by  Chairman  Denny 
in  the  final  decision  upon  its  application,  adopted  October 
21,  1947,  was  unlawful,  in  violation  of  Section  4(b)  of  the 
Communications  Act,  and  not  only  invalidated  his  vote  but 

the  entire  decision.  In  its  order  granting  said  pe- 

2259  tition  the  Commission  directed  that  oral  argument 
be  held  before  the  Commission  en  banc,  and  that  the 

parties  address  themselves  not  only  to  the  Proposed  De- 
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cision,  but  also  to  the  Final  Decision  and  “to  the  conten¬ 
tions  raised  in  the  petitions  for  rehearing.” 

3.  If  Chairman  Denny’s  participation  in  the  New  York 
FM  cases  was  improper  and  illegal  his  participation  in  the 
Final  Decision  on  the  above-styled  applications  of  Mid- 
America  Broadcasting  Corporation  and  Kentucky  Broad¬ 
casting  Corporation  Inc.,  was  also  improper  and  illegal 
since  similar  factors  of  participtation  pertain.  In  the 
absence  of  Chairman  Denny’s  vote,  the  Final  Decision  on 
the  above  applications  is  obviously  invalid  and  a  nullity 
since  the  decision  was  rendered  by  only  three  Commis¬ 
sioners  constituting  less  than  a  quorum.  Under  these  cir¬ 
cumstances  both  law  and  equity  require  that  petitioner  be 
afforded  rehearing  or  re-argument  both  of  which  have  been 
previously  requested. 

Wherefore  it  is  respectfully  requested  that  petitioner 
be  afforded  the  opportunity  to  present  oral  argument  be¬ 
fore  the  Commission  en  banc  or  that  its  petition  for  re- 
eharing  be  granted. 

Kentucky  Broadcasting 

Corporation,  Inc.  (Winn) 
LoUCKS  &  ScHARFELD, 

Its  Attorneys. 

By  Verne  R.  Young. 

752  National  Press  Building 
Washington  4  D.  C. 

December  31,  1947. 
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2265  Memorandum  Opinion  and  Order 

BY  THE  COMMISSION : 

1.  The  Commission  has  before  it  two  petitions,  (1)  a 
petition  for  rehearing  (filed  November  13,  1947),  and  (2) 
a  petition  for  oral  argument  (filed  November  13,  1947)  as 
well  as  a  supplemental  petition  for  oral  argument  (filed 
December  31,  1947)  all  by  Kentucky  Broadcasting  Corpo- 
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ration,  licensee  of  Radio  station  WINN.  On  November 
24,  1947,  and  January  7,  1948,  respectively,  Mid- American 
Broadcasting  Corporation  filed  its  oppositions  to  the  afore¬ 
said  petitions  for  rehearing  and  oral  argument  and  to  the 
supplemental  petition  for  oral  argument.  The  petitions 
are  directed  against  the  action  of  the  Commission  of  Oc¬ 
tober  24,  1947,  granting  the  above-entitled  applications  of 
Mid- American  Broadcasting  Corporation  and  denying  peti¬ 
tioner’s  above-entitled  conflicting  application. 

2.  The  petition  for  rehearing  is  filed  pursuant  to  Section 
405  of  the  Communications  Act  of  1934,  as  amended,  and 
Sections  1.390  and  1.893  of  the  Commission’s  Rules.  The 
petition  requests  that  the  Commission  reconsider  and  set 
aside  its  Decision  and  Order  of  October  24,  1947,  and  that 
the  record  be  reopened  for  the  purpose  of  introducing  al¬ 
leged  newly  discovered  evidence  and,  in  addition,  for  the 
purpose  of  taking  further  testimony  of  the  parties.  Ac¬ 
cording  to  petitioner,  its  petition  for  oral  argument  and 
its  supplemental  petition  are  filed  pursuant  to  Sections  405 
and  409(a)  of  the  Communications  Act  of  1934,  as  amended, 
and  the  petition  for  oral  argument  “will  be  rendered  moot 
in  the  event  the  Commission  grants  the  petition  for  re¬ 
hearing.” 

3.  The  conflicting  applications  of  Kentucky  Broadcast¬ 
ing  Corporation  and  Mid-America  Broadcasting  Corpora¬ 
tion,  requesting  the  use  of  the  frequency  1080  kc,  5  kw 
power,  day,  and  1  k-w  night,  with  a  directional  antenna  at 
Louisville,  Kentucky,  were  heard  in  a  consolidated  pro¬ 
ceeding  on  April  22  to  April  25,  1946.  On  January 

2266  15  1947,  the  Commission  adopted  a  Proposed  De¬ 
cision  looking  toward  a  grant  of  the  application  of 
Mid-America  Broadcasting  Corporation  and  to  a  denial 
of  petitioner’s  application.  Exceptions  to  the  Proposed 
Decision  were  filed  by  petitioner  and  oral  argument  thereon 
was  heard  before  the  Commission  en  banc  on  April  24, 1947, 
with  both  petitioner  and  Mid- America  Broadcasting  Cor¬ 
poration  participating.  On  May  5,  1947,  in  accordance 
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with  the  direction  of  the  Commission,  the  parties  submitted 
briefs  with  respect  to  the  issues  of  the  proceeding. 

4.  On  the  basis  of  contentions  made  in  paragraphs  4 
through  15  of  the  petition  for  rehearing,  petitioner  seeks 
to  reopen  the  record  upon  alleged  newly  discovered  evi¬ 
dence.  Petitioner,  however,  merely  labels  the  evidence  as 
“newly  discovered”,  contrary  to  the  provisions  of  Section 
1.893  of  the  Commission’s  Rules  and  Regulations,  which 
provides  as  follows: 

f‘*  *  *  Where  the  existence  of  newly  discovered  evi¬ 
dence  is  claimed  the  petition  must  be  accompanied  by 
a  verified  statement  of  the  facts  together  with  the  facts 
relied  upon  to  show  that  the  petitioner,  with  due  dili¬ 
gence,  could  not  have  known  or  discovered  such  facts 
at  the  time  of  the  hearing (Italics  supplied.) 

The  petition  is  not  accompanied  by  a  verified  statement 
of  the  facts  constituting  newly  discovered  evidence,  nor 
of  the  facts  relied  upon  to  show  that  the  petitioner  with 
due  diligence  could  not  have  known  or  discovered  such 
facts  at  the  time  of  the  hearing.  In  fact,  no  showing  is 
made  upon  the  face  of  the  petition  that  there  were  rea¬ 
sonable  grounds  for  failure  to  adduce  such  evidence  at  the 
hearing  of  this  proceeding.1  In  view  of  petitioner’s  com¬ 
plete  disregard  and  failure  to  comply  with  Section  1.893 
of  the  Commission’s  Rules,  paragraphs  4  through  15  are 
hereby  stricken  from  the  petition  as  not  being  a  proper 
part  thereof.2 

2267  5.  The  remaining  points  relied  upon  by  the  peti¬ 

tioner  in  paragraphs  16-28  are  not  directed  to  es- 

1  Indeed,  based  upon  a  verified  statement  of  fact  submitted  by  Mid- 
America  Broadcasting  Corporation  witb  its  answer  to  the  allegations  of  the 
petition,  any  inference  to  be  drawn  concerning  petitioner’s  diligence  is  to 
the  contrary.  The  verified  statement  of  Mid-America  alleges  that  one  of  the 
stockholders  and  a  director  of  petitioner  corporation  is  a  member  of  the  firm 
of  attorneys  which  served  as  counsel  in  the  anti-trust  proceedings,  now  relied 
upon  by  petitioner  as  newly  discovered  evidence. 

2  The  Commission  has  reviewed  the  material  tendered  by  petitioner  in  para¬ 
graphs  4  thru  15  of  the  petition  to  determine  whether,  on  its  own  motion,  a 
rehearing  should  be  ordered.  The  Commission  concludes  that  even  if  the 
matters  there  urged  are  true,  such  matters  do  not  bear  adversely  on  the 
qualifications  of  the  Mid-America  Broadcasting  Corporation. 
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tablishing  that  the  Commission’s  Decision  should  be  re¬ 
versed  on  the  record  before  us.  Instead,  they  are  directed 
to  the  reopening  of  the  record  for  the  purpose  of  intro¬ 
ducing  “new  and  additional  evidence”  to  show,  among 
other  matters,  certain  purported  “changed  conditions” 
urged  by  petitioner  as  grounds  for  the  opening  of  the  rec¬ 
ord.3  The  major  points  advanced  by  the  petitioner  are  as 
follows:  (1)  The  American  Broadcasting  Company  has  in¬ 
dicated  a  willingness  to  affiliate  with  the  Mid-America 
Broadcasting  Company  should  that  company  desire  to  af¬ 
filiate  with  the  network  and  in  such  event,  to  cancel  its 
network  affiliation  with  radio  Station  WINN;  (2)  the  Com¬ 
mission’s  Decision  adverts  to  two  grants  of  new  radio  sta¬ 
tions  in  Louisville,  made  subsequent  to  the  hearing,  but 

there  is  nothing  in  the  record  to  reflect  the  effect  which 

these  new  stations  will  have  upon  the  need  for  or  the 

availability  of  local  live  programs;  and  (3)  material  im¬ 

provements  have  been  made  in  WINN’s  program  structure 
during  the  one  and  one-half  year  period  which  has  elapsed 
between  the  time  of  the  hearing  and  the  date  of  the  Decision, 
and  petitioner  proposes  to  make  further  improvements; 
as  evidenced  by  a  resolution  of  its  Board  of  Directors, 
adopted  November  5,  1947,  as  follows:  “RESOLVED  that 
the  president  of  the  corporation  be  and  he  hereby  is  au¬ 
thorized  and  directed  to  take  all  steps  necessary  to  fur¬ 
ther  extend  local  public  service  programming  of  Station 

3  It  is  noted  that  at  paragraphs  22,  23,  and  24  of  the  petition,  petitioner 
prefaces  the  allegations  concerning  “new  and  additional”  evidence  by  a  state¬ 
ment  that  the  conclusions  of  the  Decision  with  respect  to  the  program  pro¬ 
posals  of  WINN  and  its  past  performance,  axe  arbitrary  and  capricious  and 
are  not  supported  by  the  evidence  of  record.  Petitioner,  however,  admits  that 
“A  full  statement  concerning  this  matter  was  included  in  the  Exceptions 
filed  *  *  which  are  referred  to  and  by  reference  made  a  part  of  the  peti¬ 
tion.  As  is  evidenced  from  the  exhaustive  analysis  set  forth  in  the  findings  of 
the  Decision  at  paragraphs  18  through  20,  pages  8  and  9,  and  in  the  conclu¬ 
sions  at  paragraphs  3  and  4,  page  12,  the  Commission  prior  to  the  adoption 
of  its  Decision  in  this  case,  carefully  reviewed  the  extensive  testimony  of 
record  concerning  WINN’s  past  and  proposed  service  in  the  light  of  peti¬ 
tioner’s  exceptions,  the  oral  argument,  and  the  views  of  petitioner  contained 
in  its  brief.  Nothing  new  is  advanced  which  has  not  already  been  considered 
and  disposed  of  by  the  Commission.  We  think  the  foregoing  conclusions  are 
warranted  on  the  findings  made  and  that  the  findings  are  in  accord  with  the 
evidence. 
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WINN  in  accordance  with  the  discussions  and  recommen¬ 
dations  of  the  Board.  To  that  end  he  is  further  authorized 
and  directed  that,  if  found  necessary  in  order  to  accom¬ 
plish  this  purpose,  he  shall  employ  any  additional  full¬ 
time  personnel  that  may  be  required,  including  if  desirable 
a  competent  program  executive  to  devote  his  entire  time 
solely  to  such  programming  and  to  be  known  as  Director 
of  Public  Service  or  like  appropriate  title;  and  to  incur 
such  other  expense  as  may  be  required  in  order  that  Radio 
Station  WINN  may  more  fully  serve  the  public  interests 
of  the  residents  of  Louisville  and  the  adjoining  area.” 

Thus,  the  petitioner  argues  that  “because  of  the 
2268  long  delay  between  hearing  and  decision,  and  be¬ 
cause  of  the  changes  that  have  occurred  in  the  pro¬ 
gram  service  and  the  program  plans  of  the  contesting  par¬ 
ties  during  such  delay,  a  rehearing  is  the  only  fair  and 
just  means  by  which  the  relative  positions  of  the  parties 
can  be  determined.”  Petitioner  further  argues  that  the 
option  time  provisions  of  any  contract  that  may  be  offered 
to  Mid-America  by  the  American  Broadcasting  Corpora¬ 
tion  or  any  other  network,  would  preclude  it  from  render¬ 
ing  the  “local”  program  service  which  Mid- America  pro¬ 
posed  at  the  hearing,  and,  upon  which  the  Commission 
concluded  that  Mid-America  should  be  preferred  to  the 
petitioner. 

6.  (a)  According  to  petitioner’s  views,  points  (1)  and 
(2)  set  forth  in  paragraph  5  above,  would  prevent  Mid- 
America  from  fulfilling  its  program  commitments  with  re¬ 
spect  to  local  live  programs  and,  thus,  affects  the  crux  of 
the  Commission’s  Decision  preferring  Mid- America  Broad¬ 
casting  Corporation.  We  do  not  believe  that  such  factors 
constitute  changed  conditions  warranting  a  reopening  of 
the  record;  nor  do  we  believe  that  they  effect  Mid- Amer¬ 
ica’s  ability  to  fulfill  its  overall  program  proposals.  At 
most  point  one  indicates  the  possibility  of  Mid-America 
becoming  affiliated  with  a  network.  Although  the  record 
in  the  proceeding  does  not  indicate  an  offer  of  affiliation 
to  Mid-America  by  any  of  the  network  companies,  it  dearly 
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shows  the  possibility  that  Mid-America  may  affiliate  with 
a  network.  Petitioner’s  own  counsel  at  length  cross-exam¬ 
ined  Mid-America’s  witnesses  concerning  the  effect  of  a 
network  affiliation  upon  Mid- America’s  program  plans. 
Moreover  this  factor  was  carefully  considered  by  the  Com¬ 
mission  in  its  Decision.  A  review  of  the  Commission’s 
Decision  gives  ample  indication  that  the  Commission  has 
already  considered  the  overall  program  proposals  of  the 
respective  applicants,  including  the  effect  of  a  network 
affiliation  upon  Mid- America ’s  proposals,  and  upon  a  com¬ 
parative  consideration,  it  has  preferred  the  proposals  of 
Mid- America  to  those  of  petitioner.  In  the  Decision,  para¬ 
graphs  9, 10,  and  11,  at  pages  5  and  6  of  the  findings-of-fact 
relate  to  Mid- America’s  program  proposals;  paragraphs 
18,  19,  20,  and  21,  at  pages  8,  9,  and  10,  relate  to  petition¬ 
er’s  program  proposals.  On  the  basis  of  these  findings, 
the  Commission  concluded: 

“*  *  *  although  it  is  difficult  to  evaluate,  percent¬ 
agewise,  the  program  schedule  of  Mid- America  since, 
in  preparing  its  exhibits,  that  company  did  not  take 
into  account  the  effect  upon  its  schedule  of  a  network 
arrangement  should  one  be  available,  nevertheless, 
Mid- America’s  program  proposals  indicate  that  they 
intend  to  broadcast  not  only  the  types  of  local  sus¬ 
taining  programs  proposed  by  WINN  but  that  they 
further  propose  to  broadcast  additional  types  of  such 
programs.  For  example,  Mid-America  proposes  to 
carry  daily  reliegious  programs  from  local  churches  of 
established  faiths,  a  weekly  program  for  the  discus¬ 
sion  of  local  as  well  as  national  controversial  issues, 
musical  programs  of  such  local  organizations  as  the 
Louisville  Philharmonic  Orchestra  and  the  Louisville 
Summer  Opera,  and  other  types  of  live  sustaining 
programs  designed  to  develop  local  talent  and  local 
2269  programming  in  the  fields  of  music,  drama,  and 
speech.  Mid- America  also  proposes  to  establish  a 
news  gathering  staff  of  three  persons  and  will  make 
particular  effort  to  have  good  coverage  of  local  news. 
In  contrast,  from  a  careful  review  of  the  record,  it 
appears  that  Kentucky  Broadcasting  has  no  intention 
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of  developing  such  local  programs.  It  neither  broad¬ 
casts  such  programs  at  the  present  time,  nor  does  it 
propose  to  do  so.  The  Commission  has  many  times 
said  that  the  carrying  of  such  local  programs  is  one 
aspect  of  broadcast  operations  in  the  public  interest. 
Hence,  we  consider  that  the  programs  to  be  offered 
by  Mid-America  will  better  serve  the  people  of  Louis¬ 
ville  and  its  environs  than  will  the  proposed  pro¬ 
grams  of  Kentucky  Broadcasting.  Accordingly,  we 
believe  that  the  additional  broadcast  service  proposed 
by  Mid- America  is  to  be  preferred  to  an  expansion  of 
the  service  of  WINN.  In  making  this  determination , 
we  have  given  considerable  weight  to  the  commit¬ 
ments  of  Mid-America  that  its  operation  will  be  based 
upon  its  non-network  schedule  unless  a  network  affilia¬ 
tion  can  be  secured  which  will  not  be  at  the  expense 
of  its  local  program  service  and  which  will  not  pre¬ 
vent  a  fair  proportion  of  its  time  between  7:00  and 
11:00  p.  m.  from  being  devoted  to  local  live  sustain¬ 
ing  programs.  *  *  *”  (Emphasis  added.) 

(b)  In  view  of  the  nature  of  the  local  programs  pro¬ 
posed  to  be  broadcast  by  Mid-America  in  Louisville,  a 
city  with  a  population  of  319,077,  we  do  not  believe  that 
the  establishment  of  the  two  daytime  stations  will  affect 
Mid- America ’s  ability  to  fulfill  its  program  promises  nor 
the  need  of  the  community  for  such  local  programs.  More¬ 
over,  petitioner’s  only  showing  of  the  effect  of  such  addi¬ 
tional  operations  appears  to  be  contrary  to  the  position 
it  has  taken  here.  As  stated  in  point  3  of  paragraph  5 
above,  petitioner  requests  an  opportunity  not  only  to  show 
the  improvements  it  has  made  in  its  local  programming 
since  the  closing  of  the  record  in  this  proceeding,  but  also 
to  show  a  recent  resolution  adopted  by  its  Board  of  Direc¬ 
tors  authorizing  its  President  to  take  all  steps  necessary 
to  extend  further  local  public  service  programming,  in¬ 
cluding  the  hiring  of  additional  personnel  if  necessary. 
The  principle  of  administrative  finality  would,  indeed,  be 
violated  if  the  record  were  to  be  reopened  at  this  late 
date  for  the  purpose  here  sought.  This  changed  condi¬ 
tion  existed  either  at  the  time  of  the  oral  argument  of 
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this  proceeding  before  the  Commission  en  banc  on  April 
24,  1947,  or  at  the  time  of  the  submission  of  petitioner’s 
brief  on  May  5,  1947.  The  Commission’s  authorizations 
of  two  new  daytime  stations  were  made  on  October  17, 
1947  (WKYW),  and  on  April  30,  1947  (WLOU).  Peti¬ 
tioner,  however,  did  not  suggest  any  desire  to  offer  evi¬ 
dence  on  this  point  until  November  13,  1947,  twenty  days 
after  the  Commission’s  final  Decision  in  this  proceeding. 
(Cf.  Colorado  Radio  Corp.  v.  Federal  Communications 
Commission,  118  F.  2d  24  (App.  D.  C.  1941). 

7.  With  respect  to  the  alleged  improvements  which  have 

taken  place  in  the  programming  of  radio  Station 
2270  WINN,  and  its  further  proposals,  we  believe  that 

the  petitioner  is  unmindful  of  the  fact  that  the  ques¬ 
tion  now  before  us  is  not  what  WINN ’s  programming  may 
appear  to  be  now  or  what  it  now  proposes  but  rather, 
what  it  was  on  the  record  made  upon  the  hearing  of  this 
proceeding,  and  what  was  there  proposed.  Any  other  view 
by  this  Commission  would  make  a  proceeding  interminable ; 
an  adjudicated  applicant’s  later  changes  in  operating  prac¬ 
tices  can  furnish  no  justifiable  reason  for  a  change  of  our 
Decision.  The  principle  of  administrative  finality  would 
have  no  substance  if  a  record  long  since  closed  could  be 
so  readily  reopened  by  an  applicant  to  improve  its  show¬ 
ing  made  at  the  hearing  upon  which  its  application  was  to 
be  decided.  To  allow  this  relief  sought  by  Kentucky 
Broadcasting  would  clearly  defeat  the  ends  of  justice  and 
seriously  hamper  the  orderly  dispatch  of  the  Commission’s 
business. 

8.  We  are  of  the  further  opinion  that  there  is  no  sub¬ 
stance  to  petitioner’s  further  contention  that  the  record 
should  be  reopened  to  permit  petitioner  to  supplement  the 
record  with  additional  testimony  in  order  to  resolve  the 
conflict  of  evidence  concerning  the  residence  of  Mrs.  Nellie 
M.  Kendrick  its  principal  stockholder,  and  the  extent  of 
her  participation  in  the  day-to-day  station  operations.  The 
burden  of  proof  rested  upon  petitioner  to  make  its  case 
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prior  to  the  closing  of  the  record.  Moreover,  in  the  in¬ 
stant  proceeding,  at  paragraph  6,  pages  14  and  15  of  the 
Conclusions  of  the  Decision,  the  Commission  stated  that: 

“*  *  *  Although  the  place  of  residence  and  the  extent 
of  participation  in  station  operations  of  a  controlling 
stockholder  are  frequently  important  factors  in  evaluating 
the  nature  of  the  service  an  applicant  is  likely  to  render 
to  a  community,  in  the  case  of  an  existing  operation,  such 
as  WINN,  we  have  the  even  better  criterion  of  a  past  per¬ 
formance  upon  which  to  determine  the  nature  of  prospec¬ 
tive  operations.  Hence,  we  would  not  have  preferred 
WINN  in  this  proceeding  even  if  Mrs.  Kendrick  were 
found  to  be  a  Louisville  resident  actually  participating  in 
the  station’s  day-to-day  operations.” 

9.  Upon  a  review  of  the  record  already  made  in  this  pro¬ 
ceeding  and  of  the  Decision  in  the  light  of  the  petition  for 
rehearing  of  the  Kentucky  Broadcasting  Corporation,  we 
find  no  basis  for  modification  of  the  Commission’s  Decision. 
We  have  also  considered  the  offer  made  in  the  petition 
before  us  of  new  and  additional  evidence,  but  for  the  rea¬ 
sons  stated  above  we  conclude  that  no  reasons  have  been 
advanced  which  justify  a  reopening  of  the  record  of  this 
proceeding.  To  hold  otherwise,  upon  the  grounds  advanced 
by  the  petitioner,  would  in  effect  be  granting  a  hearing 
de  novo.  The  orderly  administration  and  dispatch  of  the 
Commission’s  business  preclude  more  than  “one”  fair 
hearing.  The  petition  for  rehearing  must  therefore  be 
denied. 

10.  There  remains  for  consideration  the  petition  for  oral 
argument,  and  the  supplemental  petition  thereto,  filed  by 

Kentucky  Broadcasting  Corporation.  According  to 
2271  petitioner,  its  petition  for  oral  argument  and  its  sup¬ 
plemental  petition  are  filed  pursuant  to  Section  405 
and  Section  409(a)  of  the  Communications  Act  of  1934, 
as  amended.  Petitioner  urges  as  grounds  in  support  of 
its  petition  that:  (1)  The  personnel  of  the  Commission 
has  changed  and  that  only  two  members  of  the  Commis- 
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sion  (Commissioners  Durr  and  Webster)  who  heard  oral 
argument  could  participate  in  the  determination  of  the 
merits  of  the  petition  for  rehearing;  (2)  Section  409(a), 
in  effect,  requires  that  “those  who  decide  must  hear”;  (3) 
The  Commission  is,  therefore,  required  to  afford  peti¬ 
tioner  an  opportunity  for  reargument;  and  (4)  Since  the 
Commission  found  its  Decision  void  in  the  New  York  FM 
proceeding  (Docket  No.  6013,  et  al),  it  must  likewise  find 
that  its  Decision  is  void  in  the  instant  proceeding.  The 
pertinent  parts  of  Sections  405  and  409(a)  of  the  Com¬ 
munications  Act  of  1934,  as  amended,  are  set  forth  below. 

(a)  Section  405  provides  that:  “After  a  Decision, 
Order  or  requirement  has  been  made  by  the  Commis¬ 
sion  in  any  proceeding,  any  party  thereto  may  at  any 
time  make  application  for  rehearing  of  the  same,  or 
any  matter  determined  therein,  and  it  shall  be  lawful 
for  the  Commission  in  its  discretion  to  grant  such  a 
rehearing  if  sufficient  reason  therefor  be  made  to  ap¬ 
pear:  Provided,  however,  That  in  the  case  of  a  De¬ 
cision,  Order  or  requirement  made  under  Title  III, 
the  time  within  which  application  for  rehearing  may 
be  made  shall  be  limited  to  20  days  after  the  effective 
date  thereof.  *  *  *” 

(b)  Section  409(a)  provides  that:  “*  *  *  In  all  cases 
heard  by  an  examiner,  the  Commission  shall  hear  oral 
arguments  on  request  of  either  party.” 

There  is  nothing  in  the  above-quoted  sections  of  the 
Communications  Act,  or  in  any  other  part  of  the  Com¬ 
munications  Act  or  the  Commission’s  Rules,  which  evi¬ 
dences  an  enunciation  of  the  principle  claimed  by  petitioner 
that  the  Commission  is  required  to  hold  oral  argument 
upon  a  petition  for  rehearing  directed  at  a  Decision  issued 
after  a  hearing,  the  issuance  of  a  Proposed  Decision,  the 
filing  of  exceptions,  oral  argument  before  the  Commission, 
and  the  filing  of  briefs.  Clearly,  petitioner  has  already 
been  afforded  the  statutory  right  contemplated  in  Section 
409(a)  to  argue  the  merits  of  the  case  before  the  Commis¬ 
sion  which  arrived  at  the  final  Decision  in  that  case.  Thus, 
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the  procedures  which  have  already  been  afforded  peti¬ 
tioner  are  consistent  with  the  doctrine  it  espouses  that 
“those  who  decide  must  hear.”  It  should  be  noted  that 
Section  405  authorizes  the  Commission  in  its  discretion  to 
grant  a  rehearing  upon  appropriate  petition  if  sufficient 
reason  therefor  be  made  to  appear.  Section  405  does  not 
require  that  any  part  of  the  hearing  procedure  be  repeated 
merely  because  the  composition  of  the  Commission  has  so 
changed  as  to  make  unavailable  for  consideration  of  the 
petition  for  rehearing  those  Commissioners  who  heard 
oral  argument  and  constituted  the  quorum  which 
2272  adopted  the  Decision.  We  have  already  stated  in 
detail  why  we  conclude  that  no  sufficient  reason  for 
rehearing  has  been  made  to  appear.  That  statement  has 
disposed  of  the  petition  for  rehearing;  Section  405  does 
not  require  a  further  oral  argument  in  this  proceeding. 

11.  With  respect  to  petitioner’s  further  contention  that 
the  action  of  the  Commission  in  setting  aside  the  final 
Decision  of  October  21,  1947,  in  the  New  York  FM  pro¬ 
ceeding  is  precedent  for  setting  aside  the  Decision  in  the 
case  before  us,  the  Commission’s  Order  of  December  17, 
1947,  setting  aside  the  New  York  FM  Decision  pointed 
out: 

''  “*  *  *  the  Commission  is  of  the  opinion  that,  under 
Section  409(a)  of  the  Communications  Act,  when  a 
case  is  heard  by  an  Examiner  and  a  Commissioner  or 
Commissioners  who  did  not  hear  oral  argument  par¬ 
ticipate  in  the  final  decision,  the  parties  not  having 
consented  thereto,  and  when  it  would  not  have  been 
possible  to  arrive  at  the  final  decision  as  announced 
by  the  Commission  without  the  vote  of  such  Commis¬ 
sioner  or  Commissioners,  and  when  a  timely  petition 
for  rehearing  is  filed  pointing  out  these  facts,  the  final 
decision  should  be  set  aside  and  further  oral  argument 
should  be  held  *  *  •” 

In  the  instant  proceeding,  however,  each  of  the  four 
Commissioners  (Denny,  Jett,  Durr  and  Webster)  constitut¬ 
ing  the  quorum  of  the  Commission  which  adopted  the  De- 
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cision  heard  oral  argument.  It  is  for  this  reason  that  pe¬ 
titioner’s  contention  concerning  the  applicability  of  the 
Commission’s  Order  of  December  17,  1947,  in  the  New 
York  FM  proceeding  is  lacking  in  substance. 

12.  The  petitioner  has  had  ample  opportunity  to  be 
heard  in  this  case.  It  has  already  been  afforded  and  has 
availed  itself  of  all  rights  to  which  it  is  entitled  under  the 
Communications  Act  of  1934,  as  amended.  We  have  care¬ 
fully  reviewed  the  record  of  this  proceeding,  and  our  at¬ 
tention  has  not  been  directed  to  any  further  information 
which  would  be  useful  in  the  determination  of  this  ease 
and  which  can  be  obtained  through  oral  argument.  To 
grant  petitioner’s  request  would  constitute  a  supereroga¬ 
tory  review  of  this  proceeding  and  would  serve  only  to 
delay  the  disposition  of  this  matter. 

13.  Accordingly,  IT  IS  ORDERED,  This  9th  day  of 
April,  1948,  that  the  Petition  for  Rehearing  and  the  Peti¬ 
tion  and  Supplemental  Petition  for  Oral  argument  filed 
by  Kentucky  Broadcasting  Corporation  BE,  AND  THEY 

ARE  HEREBY,  DENIED. 

Federal  Communications  Commission. 

T.  J.  Slowie, 

Secretary. 

Released:  April  12,  1948. 

Letter. 

2277  April  16,  1945 

Kentucky  Broadcasting  Corporation,  Inc. 

Radio  Station  WINN 
Louisville,  Kentucky 

Re:  Application  File  B2-R-1067 

Gentlemen : 

This  is  to  request  a  further  statement  under  Section 
308(b)  of  the  Communications  Act  in  connection  with  the 
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consideration  of  the  above-described  application  for  re¬ 
newal  of  license. 

In  the  application  for  construction  permit  (2-6-39)  for 
the  establishment  of  Station  WINN  it  was  represented 
that  the  proposed  new  station  would  broadcast  programs 
in  the  following  percentages: 

Sustaining,  79% 

Commercial,  21% 

An  examination  of  the  program  low  for  the  week  ending 
January  26,  1945,  submitted  with  your  application  for  re¬ 
newal  of  license  discloses  that  you  broadcast  programs  in 
the  following  percentages : 

Sustaining,  42.6% 

Commercial,  57.4% 

Further,  that  you  broadcast  68  Public  Service  Spot  An¬ 
nouncements  and  653  Commercial  Spots. 

Information  is  requested  as  to  the  reason  for  the  ap¬ 
parent  discrepancy  between  the  material  representations 
made  to  the  Commission  and  the  present  operation  of 
the  station. 

You  are  also  requested  to  furnish  a  statement  showing 
what  type  of  program  service  you  intend  to  render  in  the 
future,  specifically  what  percentage  of  your  time  you  in¬ 
tend  to  devote  to  commercial  programs  and  to  sustaining 
programs;  what  percentage  to  network  and  non-network 
programs;  -what  percentage  to  recorded  or  transcribed 
programs;  and  what  percentage  to  live  programs. 

Any  additional  information  which  you  consider  material 
to  the  consideration  of  the  pending  application  for  re¬ 
newal  of  license  may  also  be  submitted  in  connection 
2278  with  your  response  to  this  request.  Specifically  the 
Commission  would  be  interested  in  obtaining  any 
information  concerning  future  plans  designed  to  fulfill  the 
public  responsibilities  assumed  by  broadcasting  licensees. 
The  reply  should  be  submitted  as  an  amendment  or  sup- 
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plement  to  the  application,  and  should  be  submitted  in 
triplicate,  subscribed  and  verified  in  the  same  manner  as 
the  application. 

Very  truly  yours, 

T.  J.  Slowie, 

Secretary. 

PWSmsm 

CC :  Br.  License  Section 

Broadcast  License  Copy  to  Law  Dept. 

Letter — Supplement  to  Application. 

2279  May  7  1945 

WINN 

ATOP  THE  TYLER  HOTEL 
KENTUCKY  BROADCASTING  CORPORATION 
INCORPORATED 

YOUR  BLUE  NETWORK  STATION  FOR  LOUISVILLE,  KENTUCKY 

Received  May  8  1945 

May  4,  1945 

Federal  Communications  Commission 
Washington,  D.  C. 

Re:  Application  File  B2-R-1067 

Gentlemen : 

The  following  is  respectfully  submitted  as  a  supplement 
to  the  above  application,  as  per  your  request  by  letter  of 
April  16th. 

The  original  application  of  the  Kentucky  Broadcasting 
Corporation  for  the  construction  and  operation  of  a  sta¬ 
tion  in  Louisville  was  filed  with  the  Commission  on  July 
15,  1937.  At  the  time  the  station  officially  went  on  the 
air,  June  15,  1940,  it  was  a  local  station  with  no  network 
affiliation,  nor  did  the  owners  and  operators  anticipate  a 
network  affiliation. 

In  December  of  1940,  the  National  Broadcasting  Com¬ 
pany,  which  had  been  attempting  to  serve  the  Louisville 
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area  with  one  outlet  carrying  botli  Red  and  Blue  Networks, 
expressed  a  desire  for  a  separate  outlet  for  each  network 
and  the  Blue  was  offered  to  WINN.  This  affiliation  was 
accepted,  as  it  gave  us  an  opportunity  to  better  serve  the 
community  in  a  more  complete  and  comprehensive  manner 
by  bringing  many  outstanding  network  programs  to  our 
audience. 

Since  becoming  an  outlet  for  the  Blue  Network,  we  have 
been  able  to  schedule,  regularly,  for  the  Louisville  audi¬ 
ence  such  programs  as  (America’s  Toivn  Meeting ,  Wake 
Up,  America  (which  is  no  longer  a  network  program  but 
is  still  carried  transcribed),  The  Metropolitan  Opera,  The 
Boston  Symphony,  The  March  of  Time,  The  National  Farm 
and  Home  Hour,  The  Music  Appreciation  Hour,  National 
Vespers,  The  National  Radio  Forum,  Meet  Your  Navy, 
Tiuenty-One  Stars,  Yank  in  the  Orient,  Chaplain  Jim,  The 
Fighting  A.  A .  F.,  John  Freedom,  Message  of  Israel,  Little 
Blue  Playhouse,  One  Foot  in  Heaven,  The  Hour  of  Faith, 
The  Doctors  Talk  It  Over,  Coast  to  Coast  on  a  Bus,  Sol¬ 
diers  of  Production,  What’s  Your  Job,  The  Baby  Institute, 
Metropolitan  Auditions,  This  is  Official,  Johnny  Doughboy 
Reports,  Army  and  Navy  “E”  Awards  and  many  others.) 

At  the  same  time,  we  did  not  overlook  our  obligation 
to  the  local  community.  We  continued  to  make  our  serv¬ 
ices  available,  with  no  charge,  to  local  organizations  for 
activities  pertaining  to  the  welfare  of  the  community.  As 
an  example,  during  the  1945  flood,  our  facilities  were  im¬ 
mediately  made  available  to  the  mayors  of  Louisville,  Jef¬ 
fersonville  and  New  Albany.  In  addition  to  the  cancel¬ 
lation  of  all  commercial  broadcasts,  where  necessary,  in 
order  that  the  mayor  of  Louisville  might  make  four 
2280  daily  quarter-hour  broadcasts,  we  devoted  hundreds 
of  spots  to  flood  conditions,  as  it  affected  personnel 
and  property,  particularly  to  war  industries.  When  the 
flood  condition  eased,  we  offered  all  business  houses  and 
war  plants  free  time  on  the  air  to  advise  their  personnel 
regarding  their  return  to  work,  also,  to  the  school  boards 
for  announcements  on  the  re-opening  of  the  schools. 
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We,  of  course,  joined  the  radio  industry  at  large  in  can¬ 
celling  all  commercial  programs  and  spots  from  the  time 
we  received  word  of  the  President’s  death  until  we  re¬ 
sumed  our  normal  broadcast  scheduled  on  the  following 
Monday  morning. 

Regularly,  week  in  and  week  out,  we  devote  time  to  the 
following  local  groups  and  organizations :  Safety  Division 
of  the  Police  Department,  The  Junior  League,  The  Girl 
Scouts,  The  American  Legion,  The  Red  Cross,  The  Ken¬ 
tucky  Sunday  School  Association,  The  Louisville  Fire  De¬ 
partment,  The  Highway  Departments  of  Kentucky  and 
Indiana,  The  Federal  Bureau  of  Investigation,  The  Young 
People’s  Commission  of  Louisville,  The  Louisville  Coun¬ 
cil  of  Churches  and  The  Salvation  Army. 

We  devote  time,  as  it  is  requested,  to  the  Kosair  Crip¬ 
pled  Children’s  Hospital,  The  Veterans  of  Foreign  Wars, 
National  Health  Aid  Week,  National  Negro  Health  Week, 
Music  Appreciation  Week,  Fire  Prevention  Week,  Recrea¬ 
tion  Division  of  City  Parks,  Louisville  and  Jefferson 
County  Health  Department,  Kentucky  State  Fair,  Ken¬ 
tucky  Poetry  Day,  The  National  Urban  League,  Kentucky 
Society  for  Crippled  Children,  Infantile  Paralysis  Cam¬ 
paign,  Optimist  Week,  Cancer  Control  Campaign,  Ken¬ 
tucky  Tuberculosis  Association,  etc. 

Since  America’s  entry  into  the  war,  our  facilities  have 
been  regularly  used  by  Bowman  Field,  Nichols  General 
Hospital,  The  U.  S.  0.,  The  Quartermaster  Corps,  WAC 
and  WAVE  Recruiting,  The  Navy  Department,  The  Ma¬ 
rine  Corps,  The  0.  P.  A.,  W.  L.  B.  and  other  government 
agencies  furthering  the  war  effort,  and  local  drives  for 
the  collection  of  clothing,  books,  tin,  paper  and  fat. 

If  desired  or  requested,  we  shall  be  glad  to  submit,  as 
exhibits,  copies  of  letters  which  we  have  on  file  from  the 
above-mentioned  organizations,  thanking  us  for  our  co¬ 
operation  in  their  behalf. 

Naturally,  our  facilities  are  used  by  the  Treasury  De¬ 
partment  for  bond  drives  and  for  the  annual  War  Fund 
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Drive.  We  have  co-operated  fully  with  the  0.  W.  I.  in 
scheduling  not  only  the  regular  weekly  series  of  announce¬ 
ments  with  which  we  are  furnished  but,  also,  in  scheduling 
the  following  fifteen  minute  transcribed  programs  recom¬ 
mended  to  further  the  war  effort:  Sam  At  War,  We  Have 
Met  the  Enemy,  The  Voice  of  the  Army,  Hasten  the  Day, 
Uncle  Sam,  Lest  We  Forget,  You  Can’t  Do  Business  with 
Hitler,  The  Treasury  Star  and  Song  Parades  and  others. 

In  April  of  1944,  WINN  was  made  a  basic  station  of 
The  Blue  Network.  This  basic  status,  of  course,  greatly 
increased  our  percentage  of  Network  commercial  but,  at 
the  same  time,  gave  us  the  opportunity  of  bringing  to  our 
community  the  very  best  in  programs  and  service. 

After  the  separation  of  the  Blue  Network  from  NBC 
and,  later,  the  sale  of  this  network,  many  of  the  outstand¬ 
ing  Blue  sustaining  programs  have  become  commercial. 

These  had  been  carried  regularly  by  WINN,  prior 
2281  to  their  becoming  sponsored,  and  are  still  carried 
under  their  current  sponsorship.  In  our  opinion, 
however,  sponsorship  of  such  programs  detracts  in  no 
wav  from  their  value  as  musical,  educational,  public  af¬ 
fairs,  national  and  international  special  events  programs. 

A  complete  and  careful  analysis  of  our  log  for  the  week 
ending  January  26th  discloses  that,  of  the  57.4%  commer¬ 
cial,  mentioned  in  your  letter  of  the  16th,  36%  of  the  com¬ 
mercial  was  network  commercial.  This  leaves  our  non- 
network  commercial  21.4%  only  .4%  over  the  estimated 
commercial  percentage  set  out  in  our  original  applica¬ 
tion. 

Also,  we  wish  to  call  to  your  attention  a  recorded  and 
transcribed  program.  The  Dancing  Party ,  scheduled  Mon¬ 
day  through  Saturday  at  10 :30  P.  M.  during  the  week  under 
observation.  Although  this  is  shown  on  our  log  merely 
as  a  sustaining  program,  the  entire  period  was  turned  over 
to  the  raising  of  funds  for  the  Infantile  Paralysis  Drive. 
During  the  drive,  our  requests  for  dimes  to  be  sent  to 
The  Dancing  Party  resulted  in  our  raising  $382.76. 
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There  has  been  no  change  in  the  control  of  the  station 
except  that  D.  E.  Kendrick,  the  majority  stockholder, 
passed  away  July  25,  1944,  and  since  that  time,  I  have 
served  as  an  officer  of  the  corporation  and  general  man¬ 
ager  of  the  station.  In  this  capacity,  I  have  exerted  every 
effort  toward  the  operation  of  WINN  in  the  public  inter¬ 
est,  convenience  and  necessity,  still  keeping  pace  with  chang¬ 
ing  trends  and  requirements  in  programming,  always  with 
an  eye  to  maximum  public  service  and  the  maintaining  of 
an  equitable  balance  between  public  service  and  other 
features,  both  commercial  and  sustaining.  This  I  will  con¬ 
tinue  to  do,  as  long  as  I  remain  manager  of  the  station. 
Certainly,  at  no  time,  shall  I  allow  the  station  to  become 
commercial  to  the  extent  that  it  can  no  longer  render  a 
true  public  service  to  the  Louisville  area. 

It  has  always  been  our  policy  to  cancel  commercial  pro¬ 
grams  when  developments  require  such  action.  We  shall 
continue  this  policy.  All  of  our  contracts  provide  for  such 
cancellations.  Our  plans  are  already  formulated  for  the 
cancellation  of  all  commercial  programs  and  spots  upon 
the  surrender  of  Germany. 

We  feel  that  the  percentages  of  commercial  and  sustain¬ 
ing  programs  broadcast  during  the  week  ending  January 
26th,  1945,  might  be  a  reasonably  fair  average  on  which 
to  base  our  approximate  percentages  in  the  future. 

As  long  as  we  remain  a  network  affiliate,  we  shall  prob¬ 
ably  devote  an  average  of  approximately  65%  of  our  time 
to  network  programs  and  35%  to  non-network  programs. 

Also,  as  long  as  we  remain  a  network  affiliate,  the  35% 
mentioned  above  shall  probably  consist  of  approximately 
18%  recorded  and  transcribed  programs  and  17%  talent 
programs. 

These  percentages  shall  necessarily  have  to  be  governed 
by  the  need  for  maximum  flexibility  in  the  scheduling  of 
programs,  dictated  by  experience,  and  changing  trends  and 
requirements  in  the  radio  industry  as  a  whole. 

2282  Regardless  of  the  type  programs  scheduled,  net¬ 
work,  non-network,  talent,  recorded,  transcribed, 
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commercial  or  sustaining,  we  intend  to  devote  our  utmost 
co-operation  in  behalf  of  the  war  effort  and  to  continue 
to  serve  our  community  in  the  public  interest,  convenience 
and  necessity. 

Very  truly  yours, 

Harry  McTigue, 

Vice  President  and  General  Manager. 

HM  :mw 

Date  this  4th  day  of  May,  1945. 

Kentucky  Broadcasting  Corporation,  Inc. 

By  Harry  McTigue, 

Vice-President. 

State  of  Kentucky, 

County  of  Jefferson,  ss: 

Subscribed  and  sworn  to  before  me  this  4th  day  of  May, 
1945. 

Jesse  L.  Chambers, 

Notary  Public. 

My  commission  expires  October  30,  1947. 
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2199  Exhibit  No.  2  Attached  to  Petition  for  Rehearing 
Filed  Nov.  14, 1947,  by  Kentucky  Broadcasting  Corp., 
Inc. 

AFFIDAVIT  OF  HARRY  McTIGUE. 

State  of  Kentucky,  County  of  Jefferson,  ss: 

The  affiant,  Harry  McTigue,  being  duly  sworn,  deposes 
and  says: 

That  on  Ocotber  30,  1947,  he  placed  a  long-distance  tele¬ 
phone  call  to  Mr.  John  H.  Norton,  Jr.,  Vice  President  in 
Charge  of  Station  Relations  of  the  American  Broadcasting 
Company,  Inc.,  New  York  City,  New  York,  at  approxi¬ 
mately  11:30  A.  M.,  Central  Standard  Time; 

That  the  operator  reported  that  Mr.  Norton  was  out  for 
lunch  and  would  not  return  before  1 :30  or  2 :00  P.  M.,  New 
York  Time; 

That  Mr.  Norton  returned  the  call  between  2 :15  and  2 :45 
P.  M.,  Central  Standard  Time,  and  that  affiant  answered 
the  phone  and  recognized  the  voice  as  being  that  of  the 
Mr.  John  H.  Norton,  Jr.,  described  above,  who  is  known 
to  affiant  personally  and  with  whom  he  has  had  many  pre¬ 
vious  telephone  and  face  to  face  conversations. 

That  the  decision  of  the  Commission  on  the  applications 
of  Kentucky  Broadcasting  Corporation,  Incorporated,  and 
Mid-America  Broadcasting  Corporation  for  1080  kc  was 
discussed. 

That  Mr.  Norton  informed  affiant  that  the  Network  is 
interested  in  greater  power  in  Louisville.  He  (Norton) 
stated  that  the  1080  kc  frequency  was  the  best  available 
and  the  Network  would  have  no  choice  other  than  to  affil¬ 
iate  with  the  eventual  winner  of  the  1080  kc  case.  He 
(Norton)  stated  that  he  could  see  no  other  possibility  but 
to  change  to  Mid- America,  if  they  are  successful  in  obtain¬ 
ing  a  grant  on  the  channel. 

That  affiant  inquired  of  Mr.  Norton  whether  or  not  the 
Network  would  be  interested  in  continuing  its  affiliation 
with  station  WINN,  in  the  event  another  channel,  possibly 
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1350  kc,  also  with  increased  power,  could  be  obtained.  Mr. 

Norton’s  answer  to  this  was  in  the  negative. 

2199-A  That  Mr.  Norton  stated  that  be  has  bad  no  dis¬ 
cussions  with  the  Mid- America  group.  He  (Norton) 
stated  that,  until  the  time  Mr.  Keith  Kiggins  left  the  em¬ 
ploy  of  the  American  Broadcasting  Company,  be  (Kiggins) 
had  bandied  all  such  matters.  Mr.  Norton  further  stated 
that  ABC  was  assuming  that  Mid- America  would  approach 
them  and,  if  they  did  so,  and  the  1080  kc  decision  was  then 
settled,  in  Mid- America ’s  favor,  the  Network  would,  if  pos¬ 
sible,  sign  them  as  an  affiliate. 

Affiant  states  that  a  proposed  two-year  renewal  affiliation 
agreement  was  forwarded  from  the  American  Broadcast¬ 
ing  Company,  Inc.,  to  Kentucky  Broadcasting  Corporation, 
Inc.  on  October  3rd,  1947. 

That  said  contract,  which  was  accepted  on  October  23, 
1947,  contained,  instead  of  the  customary  twelve-month 
cancellation  clause,  a  six-month  cancellation  clause. 

That  affiant  believes  the  six-months  cancellation  clause 
to  have  been  included  in  this  contract  because  of  the  above 
facts  disclosed  during  his  conversation  with  Mr.  Norton. 

Harry  McTigue 

Subscribed  and  sworn  to  before  me  by  Harry  McTigue 
on  this  8th  day  of  November,  1947. 

Jesse  L.  Chambers 
Notary  Public 

My  commission  expires  October  30th,  1951. 
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IN  THE 


United  States  Court  of  Appeals 

For  the  District  of  Columbia  Circuit. 


No.  9856. 


Kentucky  Broadcasting  Corporation,  Inc.,  Appellant, 

v. 

Federal  Communications  Commission,  Appellee, 
Mid-America  Broadcasting  Corporation,  Intervenor. 


Appeal  from  the  Federal  Communications  Commission. 


JURISDICTIONAL  STATEMENT. 

This  is  an  appeal  by  Kentucky  Broadcasting  Corpora¬ 
tion,  Inc.,  hereinafter  referred  to  as  appellant,  under  Sec¬ 
tion  402(b)(1)  and  (2)  of  the  Communications  Act  of  1934, 
as  amended,  from  a  Final  Decision  and  Order  of  the  Fed¬ 
eral  Communications  Commission  entered  October  21,  1947, 
and  publicly  released  October  24,  1947,  granting  an  appli¬ 
cation  of  Mid-America  Broadcasting  Corporation,  herein¬ 
after  referred  to  as  intervenor,  for  a  new  standard  broad¬ 
cast  station  at  Louisville,  Kentucky,  to  operate  on  the 
frequency  1080  kilocycles  with  five  kilowatts  power  day 
and  one  kilowatt  power  night,  and  denying  appellant’s 
competing  application  for  the  same  facilities.  (R.  319- 
340.)  A  petition  for  rehearing  and  a  request  for  oral  argu- 
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ment  before  tbe  Commission  en  banc  or  a  duly  authorized 
quorum  thereof  were  filed  on  November  13,  1947 ;  and  a 
supplemental  request  for  oral  argument  was  filed  on  De¬ 
cember  31,  1947.  (R.  342-374.)  These  were  denied  by  the 
Commission  by  Memorandum  Opinion  and  Order  on  April 
9,  1948,  publicly  released  April  12,  1948.  (R.  374-385.) 
Notice  of  this  appeal  was  duly  filed  April  30,  1948.  (R. 
2-7.) 

STATEMENT  OF  THE  PROCEEDINGS  BELOW. 

This  proceeding  arose  upon  the  following  three  applica¬ 
tions  for  construction  permits:  (1)  appellant,  licensee  of 
Station  WINN,  Louisville,  Kentucky,  for  a  change  of  fre¬ 
quency  from  1240  kilocycles  to  1080  kilocycles,  an  increase 
in  power  from  250  watts  to  one  kilowatt  night  and  five 
kilowatts  day;  (2)  intervenor,  for  a  new  standard  broad¬ 
cast  station  at  Louisville,  Kentucky,  to  operate  on  1080 
kilocycles  with  one  kilowatt  power  night  and  five  kilowatts 
power  day;  and  (3)  Indiana  Broadcasting  Corporation, 
Inc.,  licensee  of  Station  WIBC,  Indianapolis,  Indiana,  op¬ 
erating  on  the  adjacent  frequency  of  1070  kilocycles,  for 
an  increase  in  power  from  five  to  50  kilowatts.  After  the 
hearing  and  the  issuance  of  a  proposed  decision,  the  Com¬ 
mission  by  order  dated  April  4,  1947,  severed  and  granted 
the  application  of  the  Indiana  Broadcasting  Corporation, 
Inc.,  leaving  for  comparative  consideration  the  two  mu¬ 
tually  exclusive  applications  of  appellant  and  intervenor 
for  the  use  of  1080  kilocycles  in  Louisville,  Kentucky.  (R. 
319-20.) 

Appellant’s  application  for  improvement  of  its  facilities 
by  changing  frequency  and  increasing  power  was  filed  Sep¬ 
tember  24,  1945.  The  application  of  intervenor  involved  in 
this  proceeding  was  filed  with  the  Commission  on  Novem¬ 
ber  16,  1944  (R.  17-18),  but  due  to  the  war-time  policy 
and  procedures  announced  by  the  Commission  in  its  pub¬ 
lic  notices  of  January  26, 1944,  January  16, 1945,  and  Janu¬ 
ary  25,  1945,  intervenor ’s  application  was  held  in  status 
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quo  (R.  17)  until  after  the  lifting  of  the  Commission’s  war¬ 
time  freeze  policy  on  October  7,  1945.  (R.  19.) 

On  March  1,  1946,  the  Commission  advised  appellant 
that  it  had  examined  its  application  and  had  designated  the 
matter  for  hearing  in  consolidation  with  the  application  of 
intervenor.  (R.  22-24.)  The  Commission  on  the  same  date 
likewise  notified  intervenor  that  its  application  had  been 
designated  for  hearing  in  consolidation  with  appellant’s 
application  upon  identical  issues.  (R.  25-27.) 

The  applications  were  heard  in  a  consolidated  proceed¬ 
ing  before  a  presiding  officer  on  April  22  through  25,  1946. 
On  January  15,  1947,  the  Commission  adopted  a  Proposed 
Decision  looking  to  a  grant  of  the  application  of  intervenor 
and  to  a  denial  of  that  of  appellant.  Exceptions  thereto 
were  filed  by  appellant,  and  oral  argument  thereon  was 
held  before  the  Commission  on  April  24,  1947.  On  October 
24,  1947,  the  Commission  released  its  final  decision,  grant¬ 
ing  intervenor ’s  application  and  denying  that  of  appel¬ 
lant. 

On  November  13,  1947,  appellant  filed  a  petition  for  re¬ 
hearing  pursuant  to  the  provisions  of  Section  405  of  the 
Act,  requesting  that  the  matter  be  reheard  and  that  the 
record  be  reopened  for  the  purpose  of  submitting  newly 
discovered  evidence  concerning  the  character  and  legal 
qualifications  of  intervenor  and  for  the  purpose  of  sub¬ 
mitting  new  and  additional  evidence  concerning  (1)  in¬ 
tervenor ’s  intention  to  affiliate  with  the  network  serving 
appellant;  (2)  the  effect  of  such  network  affiliation,  to¬ 
gether  with  the  granting  subsequent  to  the  hearing  of  two 
new  stations  in  Louisville,  upon  intervenor ’s  ability  to 
carry  out  its  proposed  local  program  service;  and  (3) 
the  nature  and  effect  of  improvements  in  appellant’s  pres¬ 
ent  program  service,  as  well  as  the  conditions  which  would 
exist  in  the  event  appellant  lost  its  network  affiliation  to 
intervenor.  (R.  344-374.) 

Appellant  also  filed  on  November  13,  1947,  pursuant  to 
Sections  405  and  409(a)  of  the  Act,  a  request  for  oral 
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argument  before  the  Commission  en  banc  or  a  duly  au¬ 
thorized  quorum  thereof  on  the  grounds  that  the  decision 
in  the  proceedings  on  the  petition  for  rehearing  should  be 
rendered  by  a  quorum  of  the  Commission  having  heard 
oral  argument.  On  December  31,  1947,  appellant  filed  a 
supplemental  request  for  oral  argument  on  the  ground  that 
the  Commission’s  final  decision  of  October  24,  1947,  had 
been  rendered  by  only  three  qualified  Commissioners,  con¬ 
stituting  less  than  a  quorum.  On  April  12,  1948,  the  Com¬ 
mission  released  its  Memorandum  Opinion  and  Order  de¬ 
nying  appellant’s  petition  for  rehearing  and  its  petition 
and  supplemental  petition  for  oral  argument.  (R.  374- 
385.) 

i  STATUTES  INVOLVED. 

The  statute  involved  in  these  appeals  is  the  Communi¬ 
cations  Act  of  1934,  as  amended.  The  pertinent  provisions 
thereof  are  printed  as  a  Supplement  hereto.  (Supp.  p.  37.) 

STATEMENT  OF  POINTS. 

I.  The  Commission’s  decision  is  erroneous  as  a  matter 
of  law  since  it  is  based  upon  extralegal  considerations 
and  denies  appellant  the  uniform  and  proper  con¬ 
sideration  of  its  application  established  for  other  ap¬ 
plicants  and  the  full  and  fair  hearing  required  by  the 
Communications  Act  of  1934,  as  amended,  and  the 
Fifth  Amendment  to  the  Constitution. 

II.  The  Commission’s  decision  preferring  intervenor’s  ap¬ 
plication  over  that  of  appellant  is  arbitrary  and  ca¬ 
pricious  and  erroneous  as  a  matter  of  law. 

A.  The  Commission’s  decision  is  arbitrary  and  ca¬ 
pricious  and  is  unsupported  by  proper  findings  of 
fact  insofar  as  it  prefers  intervenor’s  application 
over  that  of  appellant  on  the  basis  of  proposed 
local  program  service. 
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1.  The  Commission  erred  in  failing  to  find  that 
intervenor’s  programs  were  prepared  in  the 
absence  of  any  survey  to  determine  talent 
sources  or  the  needs  and  desires  of  the  listeners 
and  were  not  entitled  to  preference  over  those 
of  appellant. 

2.  The  Commission  erred  in  failing  to  find  and 
conclude  that  intervenor  will  be  unable  to  ren¬ 
der  its  proposed  local  program  service  by  rea¬ 
son  of  its  proposed  network  affiliation. 

3.  The  Commission’s  conclusion  that  intervenor’s 
ability  to  render  its  proposed  local  program 
service  will  not  be  affected  by  the  establish¬ 
ment  of  two  new  stations  is  unsupported  by 
the  record  evidence  and  required  findings  of 
basic  fact. 

B.  The  Commission’s  decision  violates  its  established 
rule  of  interpretation  by  means  of  which  local 
residents  are  preferred  in  consideration  of  com¬ 
petitive  applications. 

C.  The  Commission’s  decision  violates  its  established 
and  uniformly-administered  rule  of  interpretation 
by  which  applicants  are  preferred  by  reason  of  the 
greater  degree  of  integration  of  ownership  and  op¬ 
eration  involved. 

D.  The  Commission  erred  and  was  arbitrary  and  ca¬ 
pricious  in  failing  to  prefer  appellant’s  applica 
tion  for  improvement  of  facilities  over  the  appli¬ 
cation  of  intervenor  for  a  new  service. 

III.  The  Commission  erred  and  abused  its  administrative 
discretion  in  denying  appellant’s  petition  for  rehear¬ 
ing  and  in  failing  to  grant  a  further  hearing  for  the 
purpose  of  receiving  and  considering  the  new  and  ma¬ 
terial  facts  and  circumstances  brought  to  the  Commis¬ 
sion’s  attention  by  said  petition  for  rehearing. 
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A.  A  further  hearing  should  have  been  granted  for 
the  purpose  of  receiving  and  considering  newly 
discovered  evidence  concerning  the  character  of 
intervenor. 

B.  The  Commission  erred  in  denying  appellant  an 
opportunity  to  adduce  new  and  additional  evi¬ 
dence  concerning  the  effect  of  intervenor ’s  pro¬ 
posed  network  affiliation  upon  its  ability  to  render 
its  proposed  local  program  service,  and  in  failing 
to  consider  the  effect  of  such  network  affiliation 
upon  both  intervenor ’s  and  appellant’s  program 
proposals. 

C.  The  Commission  erred  in  failing  to  reopen  the 
proceeding  for  the  purpose  of  receiving  and  con- 

i  sidering  evidence  concerning  the  effect  of  the 
establishment  of  two  new  stations  upon  interven¬ 
or ’s  ability  to  render  its  local  program  proposals 
and  the  need  for  such  programs. 

SUMMARY  OF  ARGUMENT. 

1. 

Appellant  as  an  applicant  for  an  available  frequency 
was  entitled  to  a  full  and  fair  hearing  upon  its  application, 
including  an  unbiased  comparative  consideration  thereof 
with  the  mutually  exclusive  application  of  intervenor  with 
which  it  had  been  consolidated  for  hearing  on  a  compara¬ 
tive  basis.  The  Commission’s  consideration  in  preferring 
intervenor  over  appellant  of  the  extralegal  factor  of  in- 
tervenor’s  prior  grant  in  another  proceeding  of  a  con¬ 
struction  permit  for  the  facility  in  question,  which  permit 
had  long-since  expired  and  concerning  which  the  Commis¬ 
sion’s  records  had  been  closed,  deprived  appellant  of  its 
rights  to  a  proper  consideration  of  its  application  and  to 
a  full  and  fair  hearing  under  the  povisions  of  the  Com¬ 
munications  Act  of  1934,  as  amended,  as  well  as  under 
the  due  process  clause  of  the  Fifth  Amendment  to  the 
Constitution  of  the  United  States. 
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2. 

The  Commission’s  conclusion  that  intervenor  will  offer 
a  program  service  better  designed  to  meet  the  needs  and 
desires  of  the  population  to  be  served  than  will  appellant 
and  its  decision  preferring  intervenor  on  this  basis  is  arbi¬ 
trary  and  capricious  and  unsupported  by  proper  finding  of 
basic  fact.  The  Commission’s  decision  was  made  arbi¬ 
trarily  and  in  the  absence  of  required  findings  concerning 
the  following  controlling  factors:  (1)  appellant’s  back¬ 
ground  of  radio  experience  and  operation  in  the  public 
interest,  (2)  the  fact  that  intervenor ’s  proposals  were  pre¬ 
pared  without  any  prior  study  to  determine  talent  sources 
and  the  needs  and  desires  of  the  population  to  be  served, 
(3)  intervenor ’s  inability  to  render  its  proposed  local  pro¬ 
gram  service  by  reason  of  its  proposed  network  affilia¬ 
tion,  and  (4)  the  effect  of  the  establishment  of  two  new 
stations  in  Louisville  upon  intervenor ’s  ability  to  render 
its  local  program  service.  A  proper  consideration  of  such 
factors,  as  well  as  the  merits  of  appellant’s  program  pro¬ 
posals  clearly  establishes  the  Commission’s  decision  to  be 
arbitrary  and  capricious  and  not  in  accord  with  the  record 
evidence. 

The  Commission  has  established  through  its  decisions 
a  definite  policy  of  preferring  one  applicant  over  another 
in  competitive  proceedings  by  reason  of  local  residence 
and  the  greater  degree  of  ownership  and  operation  in¬ 
volved.  In  failing  to  prefer  appellant  over  intervenor  on 
the  basis  of  its  local  residence  and  greater  degree  of 
ownership  and  operation,  the  Commission  violated  its 
established  rules  of  interpretation. 

3. 

The  Commission  is  directed  by  statute  to  make  determi¬ 
nations  with  respect  to  an  applicant’s  character  and  to 
hold  hearings  for  this  purpose.  In  view  of  the  newly  dis¬ 
covered  evidence  presented  by  appellant  in  its  petition 
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for  rehearing  showing  that  intervenor’s  officers,  directors 
and  stockholders  had  been  involved  in  litigation  based  on 
violations  of  federal  statutes,  the  Commission  erred  and 
abused  its  administrative  discretion  in  failing  to  reopen 
the  record  for  the  purpose  of  receiving  and  considering 
such  newly  discovered  evidence.  On  petition  for  rehear¬ 
ing  and  to  reopen  the  proceeding,  the  Commission  also 
erred  in  denying  appellant  an  opportunity  to  adduce  newly 
discovered  and  additional  evidence  concerning  intervenor’s 
proposed  affiliation  with  the  network  serving  appellant 
and  the  effect  of  such  network  affiliation  upon  intervenor’s 
ability  to  render  its  proposed  local  sustaining  program 
service.  Such  evidence  vitiates  the  Commission’s  con¬ 
clusion  and  ground  for  decision  that  intervenor  will  pro¬ 
vide  more  local  sustaining  programs  than  appellant  and 
that  it  should  be  preferred  on  that  basis.  The  receipt  and 
consideration  of  such  evidence  would  compel  the  Commis¬ 
sion  to  render  a  different  decision  preferring  appellant. 
Likewise,  the  Commission  erred  in  failing  to  reopen  the 
proceeding  for  the  purpose  of  receiving  and  considering 
evidence  concerning  the  effect  of  the  establishment  of  two 
new  stations  upon  intervenor’s  ability  to  render  its  local 
program  proposals  and  the  need  for  such  programs. 
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ARGUMENT. 

I.  The  Commission’s  Decision  is  Erroneous  as  a  Matter 
of  Law  Since  it  is  Based  Upon  Extralegal  Considera¬ 
tions  and  Denies  Appellant  the  Uniform  and  Proper 
Consideration  of  Its  Application  Established  for  Other 
Applicants  and  the  Full  and  Fair  Hearing  Required 
by  the  Communications  Act  of  1934,  as  Amended,  and 
the  Fifth  Amendment  to  the  Constitution. 

In  preferring  the  application  of  intervenor  over  that 
of  appellant  the  Commission  arbitrarily  and  capriciously 
gave  consideration  and  controlling  weight  to  extralegal 
considerations  arising  out  of  a  proceeding  to  which  ap¬ 
pellant  was  not  a  party  and  thus  deprived  appellant  of  the 
full  and  fair  hearing  to  which  it  was  entitled  under  the 
Communications  Act.  This  becomes  manifestly  clear  from 
a  review  of  the  record.  In  its  proposed  decision  released 
January  20,  1947,  the  Commission  stated  as  follows: 

“Finally,  the  Commission  has  given  weight  to  the  fact 
that  Mid-America  Broadcasting  Corporation  filed  its 
application  for  these  facilities  more  than  five  years 
before  Kentucky  Broadcasting  Corporation,  Inc.  ap¬ 
plied  therefor,  that  a  construction  permit  had  been 
issued  to  Mid- America  Broadcasting  Corporation,  and 
that,  but  for  the  intervention  of  the  war,  this  applicant 
would  now  have  its  station  in  operation.”  (R.  295.) 
(Italics  supplied.) 

Following  the  release  of  the  proposed  decision,  the 
Chairman  of  the  Commission  stated  the  reasons  which 
impelled  the  Commission  to  grant  intervenor ’s  application 
in  preference  to  appellant’s  application  as  follows: 

“*  •  *  The  Commission  felt  that  the  Mid- America 
Broadcasting  Corporation  appeared  to  be  in  a  better 
position  to  gauge  the  needs  of  local  organizations  and 
of  the  listening  audience  in  Louisville.  The  Commis¬ 
sion  also  gave  weight  to  the  fact  that  Mid-America 
Broadcasting  Corporation  filed  its  application  more 
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than  five  years  before  WINN  ( appellant )  filed  its 
application.”  (R.  296.)  (Italics  supplied.) 

In  its  final  decision  the  Commission  adhered  to  its  prior 
position  in  this  respect  stating  as  follows: 

“*  *  *  Moreover,  there  is  not  present  here  the  clear 
cut  distinction  between  a  newcomer  and  an  existing 
station  with  a  long  record  of  service  to  the  community. 
Mid-America  is  not  here  seeking  for  the  first  time  to 
render  a  broadcast  service  to  the  Louisville  area. 
i  That  corporation,  with  the  same  majority  stockholders 
as  at  present,  was  a  grantee  in  1941  of  a  construction 
permit  for  the  very  same  frequency  here  in  contest 
and,  except  for  the  intervention  of  World  War  II,  this 
applicant  would  now  have  its  station  in  operation.” 
(R.  338.)  (Italics  supplied.) 

Although  the  closed  files  of  the  Commission  show  that 
on  November  12,  1941,  it  granted  an  application  of  Mid- 
America  Broadcasting  Corporation  for  a  construction  per¬ 
mit  (R.  13),  the  Commission’s  closed  records  also  show 
that  the  construction  permit  expired  on  July  12,  1942;  that 
at  the  request  of  Mid-America  its  applications  for  modifi¬ 
cation  of  construction  permit  were  dismissed  by  the  Com¬ 
mission  on  November  11  and  17,  1942;  and  that  the 
Commission  notified  Mid- America  on  November  24,  1942, 
that  “the  records  of  the  Commission  on  Radio  Station 
WINK  have  been  closed,  and  the  call  letters  deleted  as  of 
this  date.”  (Adm.  Tr.  2283-2286,  Supp.  p.  38.) 

Two  years  later,  on  November  16,  1944,  intervenor  filed 
with  the  Commission  the  application  involved  in  this  pro¬ 
ceeding.  This  application  was  filed  on  FCC  Form  301 
which  is  an  “Application  for  New  Standard  Broadcast 
Station  Construction  Permit”  and  the  filing  thereof  was 
authorized  by  resolution  of  the  Board  of  Directors,  adopted 
October  19,  1944.  (R.  14-15.)  A  petition  to  reinstate  con¬ 
struction  permit  was  also  filed  on  the  same  date.  On 
January  25,  1945,  the  Commission  advised  intervenor  that 
consideration  of  its  application  was  subject  to  the  war¬ 
time  “freeze”  policy  and  procedures  announced  in  Pub- 
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lie  Notices  of  January  26,  1944,  January  16,  1945,  and 
January  25,  1945.  In  this  connection  intervenor  was  re¬ 
quested  to  note  “that  under  the  procedure  established  by 
the  Public  Notice  of  January  25,  1945,  applications  filed 
prior  to  January  26, 1945,  are  to  be  held  in  status  quo.”  (R. 
17.)  In  its  Public  Notice  of  January  25,  1945,  the  Com¬ 
mission  stated  that  “when  manpower  and  materials  again 
become  available  and  conditions  permit  the  resumption  of 
normal  licensing  practices,  the  Commission  will  make  an 
appropriate  announcement  and  will  provide  a  period  of 
not  less  than  60  days  for  the  filing  and  processing  of  new 
applications  filed  prior  to  taking  any  action  on  the  cases 
retained  in  the  pending  files  during  the  period  that  the 
statement  of  policy  of  January  26,  1944,  as  supplemented 
January  16,  1945,  was  in  effect.  Provision  will  also  be 
made  for  the  bringing  up  to  date  of  all  applications  re¬ 
tained  in  the  pending  files.  These  procedures,  it  is  be¬ 
lieved,  will  prevent  any  inequity  from  resulting  to  persons 
who  do  not  file  applications  during  the  period  the  present 
policy  remains  in  force.”  (Supp.  pp.  39-43.) 

On  August  7,  1945,  the  Commission  announced  that  the 
60-day  period  provided  for  in  the  January  25,  1945,  public 
notice  for  the  filing  of  new  applications  will  commence  to 
run  on  August  7,  1945,  and  that  “the  Commission  will 
proceed,  after  October  7,  1945,  to  consider  applications 
heretofore  filed,  and  those  filed  during  the  60-day  period 
herein  specified.”  On  August  28,  1945,  the  Commission 
notified  intervenor  that,  pursuant  to  the  Commission’s 
statement  of  policy  of  August  7,  1945,  it  was  requested 
to  file  promptly  such  amendments  to  its  application  foi* 
construction  permit  as  may  be  necessary  to  show  new  or 
changed  conditions  from  those  stated  therein.  (R.  19.) 
Intervenor  thereupon  amended  its  application  on  August 
30,  1945.  (Adm.  Tr.  657-658.) 

Appellant,  which  had  operated  Station  WINN  in  Louis¬ 
ville  on  the  local  frequency  1240  kilocycles  with  250  watts 
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power  since  1940,  gave  consideration  in  1943  to  making  ap¬ 
plication  for  improvement  of  its  facilities  through  change 
in  frequency  and  increase  in  power,  and  in  1944  it  engaged 
a  consulting  engineer  for  this  purpose  and  the  site  in¬ 
volved  in  its  present  application  was  selected.  (R.  127- 
128.)  Due  to  the  war-time  “freeze”  on  the  processing  of 
applications,  filing  of  its  application  was  withheld  until 
September  24,  1945,  after  the  Commission’s  above  an¬ 
nouncement  of  August  7,  1945,  that  the  processing  of  ap¬ 
plications  would  be  commenced  after  October  7,  1945>.  (R. 
17,  19,  21,  22.)  The  filing  of  appellant’s  application  was 
well  within  the  60-day  period  specified  by  the  Commission 
for  the  filing  and  consideration  of  conflicting  applications. 

As  previously  stated,  on  March  1,  1946,  the  Commis¬ 
sion  advised  both  appellant  and  intervenor  that  it  had 
examined  their  applications  and  had  designated  them  for 
hearing  in  a  consolidated  proceeding  upon  identical  issues, 
including  the  following:  “To  determine  upon  a  compara¬ 
tive  basis  which,  if  any,  of  the  applications  in  this  con¬ 
solidated  proceeding  should  be  granted.”  (R.  22-27.)  Ap¬ 
pellant  was  given  no  notice  in  the  Notice  of  Hearing  or  in 
any  of  the  issues  contained  therein  that  it  had  been  placed 
under  a  greater  burden  by  reason  of  the  date  of  filing  of 
its  application  or  by  reason  of  the  prior  grant  to  inter¬ 
venor  in  another  proceeding  of  a  construction  permit  for 
use  of  the  frequency  in  question.  When  the  Commission 
designated  the  two  applications  for  hearing  in  a  consoli¬ 
dated  proceeding  to  determine  on  a  comparative  basis 
which,  if  either,  application  should  be  granted,  the  appli¬ 
cation  of  intervenor  was  placed  in  the  same  status  as  that 
of  appellant;  namely,  a  new  application  for  the  facility  in 
question.  Under  any  other  interpretation,  the  hearing  was 
a  farce  from  the  beginning. 

The  Supreme  Court  has  held  that  “the  grounds  upon 
which  an  administrative  order  must  be  judged  are  those 
upon  which  the  record  discloses  that  the  action  was  based.” 
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( Securities  and  Exchange  Corporation  v.  Chenery  Corp ., 
318  U.  S.  80,  87.) 

As  shown  above,  the  Commission  in  preferring  the  ap¬ 
plication  of  intervenor  over  that  of  appellant,  considered 
and  gave  controlling  weight  to  the  factor  that  intervenor 
had  filed  an  application  more  than  five  years  before  ap¬ 
pellant  and  to  the  factor  that  intervenor  was  a  grantee  in 
1941  of  a  construction  permit  for  the  same  frequency  here 
in  contest.  The  Commission’s  action  in  so  doing  conferred 
upon  intervenor  an  unlawful  priority  and  resulted  in  de¬ 
priving  appellant  of  the  unbiased  comparative  considera¬ 
tion  of  its  mutually  exclusive  application  to  which  it  was 
entitled  under  the  law  and,  consequently,  deprived  it  of  a 
full  and  fair  hearing.  (See  F.  C.  C.  v.  Pottsville  Broad¬ 
casting  Co .,  309  U.  S.  134, 138,  60  S.  Ct  437,  84  L.  Ed.  656 ; 
Ashbacker  Radio  Corporation  v.  F.  C.  C.,  326  U.  S.  327,  66 
S.  Ct.  148,  90  L.  Ed.  108;  Morgan  v.  United  States,  304 
U.  S.  1,  82  L.  Ed.  1129.) 

In  the  Pottsville  case,  supra,  the  Supreme  Court  held 
that  the  contingencies  of  judicial  review  and  of  litigation 
cannot  create  rights  of  priority  in  the  litigant  as  against 
later  applicants.  The  Court  said  (p.  138) :  “Only  Con¬ 
gress  could  confer  such  a  priority.  It  has  not  done  so.” 
The  same  prohibition  obviously  applies  with  even  greater 
force  in  the  case  of  a  one-time  grantee  of  a  construction 
permit  which  has  expired  and  concerning  which  all  pend¬ 
ing  applications  were  dismissed  and  the  Commission’s  rec¬ 
ords  closed.  After  the  Commission  designated  the  appli¬ 
cations  of  intervenor  and  appellant  for  hearing  in  a  con¬ 
solidated  proceeding,  it  was  charged  with  the  duty  of  judg¬ 
ing  the  applications  on  a  comparative  basis  in  the  light  of 
the  record  and  the  “public  convenience,  interest  or  neces¬ 
sity.”  The  fact  that  the  Commission  had  previously  con¬ 
sidered  in  a  wholly  unrelated  proceeding  an  application 
by  intervenor  for  the  facilities  here  in  question,  did  not 
create  rights  of  priority  in  intervenor,  as  against  later 
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applicants,  which  it  would  not  have  otherwise  possessed. 
The  Commission’s  reliance  upon  such  extralegal  considera¬ 
tions  as  a  basis  for  preferment  of  intervenor  over  appel¬ 
lant  constitutes  reversible  error. 

Section  307(a)  of  the  Act  provides  that  “the  Commis¬ 
sion,  if  public  convenience,  interest,  or  necessity  will  be 
served  thereby,  subject  to  the  limitations  of  this  Act,  shall 
grant  to  any  applicant  therefor  a  station  license  provided 
for  by  this  Act.”  Congress  in  Section  309(a)  of  the  Act 
has  granted  applicants  a  right  to  a  hearing  on  their  ap¬ 
plications  before  they  can  be  denied.  Such  hearing  must 
be  a  full  and  fair  hearing,  and  ‘  ‘  the  requirements  of  fair¬ 
ness  are  not  exhausted  in  the  taking  or  consideration  of 
evidence  but  extend  to  the  concluding  parts  of  the  proced¬ 
ure  as  well  as  to  the  beginning  and  intermediate  steps.” 
(Morgan  v.  United  States,  304  U.  S.  1,  20,  82  L.  Ed.  1129, 
1133.) 

The  hearing  on  appellant’s  application,  designed  as  one 
for  an  available  frequency,  became  in  substance  one.  for 
a  frequency  arbitrarily  preempted  by  the  Commission  for 
intervenor.  Such  treatment  by  the  Commission  deprived 
appellant  of  the  opportunity  which  Congress  chose  to  give 
it  and  violated  the  Commission ’s  own  announced  procedure 
for  the  processing  of  applications  filed  within  the  60-day 
period  between  August  7,  1945,  and  October  7,  1945.  In 
according  intervenor  a  priority  status  and  in  giving  con¬ 
sideration  to  such  extralegal  considerations,  the  Commis¬ 
sion  placed  upon  appellant  not  only  a  greater  but  an  in¬ 
surmountable  burden.  This  it  could  not  do,  since  a  hearing 
under  such  circumstances  is  no  hearing  at  all.  (See  Ash- 
backer  case,  supra.) 
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II.  The  Commission’s  Decision  Preferring  Intervenor’s 
Application  Over  That  of  Appellant  is  Arbitrary  and 
Capricious  and  Erroneous  as  a  Matter  of  Law. 

A  decision  of  the  Commission  should  not  be  allowed  to 
stand  if  it  appears  that  the  Commission’s  action,  findings 
or  conclusions  are  arbitrary,  capricious,  an  abuse  of  dis¬ 
cretion,  or  otherwise  not  in  accordance  with  law.  This 
Court  has  repeatedly  held  that  the  Commission  must  make 
responsible  findings;  that  findings  of  fact  to  support  an 
order  must  include  basic  or  underlying  facts  from  which 
the  ultimate  facts  or  conclusions  in  the  terms  of  the  statu¬ 
tory  criterion  are  inferred;  and  that  there  shall  be  a 
rational  relationship  between  the  basic  and  ultimate  facts. 
( Tri-State  Broadcasting  Co.  v.  F.  C.  C.,  68  App.  D.  C.  292, 
96  F.  (2d)  564;  Saginaw  Broadcasting  Co.  v.  F.  C.  C.,  68 
App.  D.  C.  282,  96  F.  (2d)  554;  Heitmeyer  v.  F.  C.  C.,  68 
App.  D.  C.  180,  95  F.  (2d)  91.)  In  spelling  out  the  process 
which  a  commission  properly  follows  in  reaching  a  deci¬ 
sion,  this  Court  stated  specifically  that,  “the  process  neces¬ 
sarily  includes  at  least  four  parts:  (1)  evidence  must  be 
taken  and  weighed,  both  as  to  its  accuracy  and  credibility; 
(2)  from  attentive  consideration  of  this  evidence  a  deter¬ 
mination  of  facts  of  a  basic  or  an  underlying  nature  must 
be  reached;  (3)  from  these  basic  facts  the  ultimate  facts, 
usually  in  the  language  of  the  statute  are  inferred,  or  not, 
as  the  case  may  be ;  (4)  from  this  finding  the  decision  will 
follow  by  the  application  of  the  statutory  criterion.” 
( Saginaw  Broadcasting  Co.  v.  F.  C.  C.,  supra.) 

It  is  the  duty  of  this  Court  to  examine  the  evidence  to 
see  if  it  furnishes  a  substantial  basis  for  the  Commission’s 
findings  of  fact,  and  to  see  if  there  is  anything  material 
in  the  evidence  which  should  have  been  found  by  the  Com¬ 
mission.  When  viewed  in  the  light  of  the  record,  the  Com¬ 
mission’s  decision  will  be  found  to  be  arbitrary  and  ca¬ 
pricious  and  erroneous  as  a  matter  of  law  in  the  particu¬ 
lars  demonstrated  hereinafter. 
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A.  The  Commission's  decision  is  arbitrary  and  capricious 
and  is  unsupported  by  proper  findings  of  fact  insofar 
as  it  prefers  intervenor’s  application  over  that  of  ap¬ 
pellant  on  the  basis  of  proposed  local  program  service. 

The  Commission  in  its  decision  concluded  that  “Mid- 
America  (intervenor)  will  offer  a  program  service  better 
designed  to  meet  the  needs  and  desires  of  the  population  to 
be  served  than  will  Kentucky  Broadcasting  ( appellant ).'' 
(R.  335.)  This  conclusion  is  not  predicated  upon  any  prior 
findings  of  basic  fact  as  to  the  needs  and  desires  of  the 
population  to  be  served.  The  record  contains  no  testimony 
or  evidence  from  members  of  the  listening  public  in  Louis¬ 
ville  or  from  representatives  of  civic,  religious  and  other 
organizations  concerning  their  needs  and  desires,  nor  does 
it  contain  any  evidence  on  the  part  of  the  public  indicat¬ 
ing  a  preference  for  the  type  of  programs  proposed  by  in¬ 
tervenor. 

The  above  conclusion  was  reached  arbitrarily  and  ca¬ 
priciously  and  in  the  absence  of  required  findings  concern¬ 
ing  the  following,  among  other  factors:  (1)  appellant's 
background  of  radio  experience  and  its  past  history  of  op¬ 
eration  in  the  public  interest  under  successive  renewals  of 
license  from  the  Commission,  (2)  appellant's  ability  to  op¬ 
erate  in  the  public  interest  and  to  serve  the  needs  and  de¬ 
sires  of  the  public  through  its  program  proposals  based  on 
a  network  affiliation,  (3)  the  fact  that  intervenor 's  program 
proposals  were  prepared  as  a  local  non-network  service 
without  any  prior  study  of  talent  sources  or  survey  to  de¬ 
termine  the  needs  and  desires  of  the  listeners,  (4)  interven¬ 
or’s  inability  to  render  its  proposed  local  program  service 
as  a  result  of  its  proposed  network  affiliation,  and  (5)  the 
effect  of  the  establishment  of  two  new  stations  in  Louis¬ 
ville  upon  intervenor 's  ability  to  render  its  proposed  local 
program  service. 
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1.  The  Commission  erred  in  failing  to  find  that  inter - 
venor’s  programs  were  prepared  in  the  absence  of  any 
survey  to  determine  talent  sources  or  the  needs  and  de¬ 
sires  of  the  listeners  and  were  not  entitled  to  preference 
over  those  of  appellant. 

Appellant  has  operated  its  station  in  the  public  inter¬ 
est  under  license  and  successive  renewals  thereof  from  the 
Commission  since  1940.  As  a  basis  for  comparing  the 
program  service  of  appellant  with  that  of  intervenor  the 
record  shows  the  following  analysis  (R.  194,  Ex.  32;  R. 
239,  Ex.  8-D;  R.  195,  Ex.  33;  R.  278,  Ex.  13): 

Mid-America  WINN 


Network  Programs .  None  60.53% 

Records  &  Transcriptions .  61.81%  21.07% 

Wire  Services  .  11.08%  3.80% 

Live  Programs  .  27.08%  14.60% 

Commercial  Spot  Announcements.  497  490 

Sustaining  Public  Service  An¬ 
nouncements  .  70  113 


Entertainment  .  73.92%  64.13% 

Educational  .  3.57%  5.52% 

Religious  .  2.22%  3.14% 

Agricultural  .  2.02%  2.8  % 

Civic .  4.84%  6.2  % 

Governmental  .  .34%  _ 

News  .  13.09%  16.2  % 


The  above  comparison  clearly  shows  that  appellant  pro¬ 
poses  to  carry  a  higher  percentage  of  educational,  religi¬ 
ous,  agricultural,  civic  and  news  programs  than  intervenor. 
The  record  shows  that  132  organizations,  civic,  charitable, 
government,  religious  and  similar  organizations  have  ac¬ 
tually  used  the  facilities  of  appellant  during  the  two  year 
period  prior  to  the  hearing.  (R.  241-244,  Ex.  9.)  From 
January  1,  1944  to  December  31,  1945,  appellant’s  station 
broadcast  747  public  service  programs  (R.  245-265,  Ex. 
9-A),  170  religious  programs  (R.  265-270,  Ex.  9-B),  116 
educational  programs  (R.  270-274,  Ex.  9-C),  and  68  civic 
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programs  (R.  274-275,  Ex.  9-D).  All  of  these  programs 
were  of  at  least  fifteen  minutes  duration. 

The  record  evidence  clearly  shows  that  it  has  been  and 
will  continue  to  be  the  policy  of  appellant  to  make  its  fa¬ 
cilities  available  for  the  discussion  of  public  controversial 
issues,  to  carry  local  live,  sustaining  and  other  programs 
of  similar  nature  during  morning,  afternoon  and  evening 
periods  of  the  broadcast  day.  (R.  124-125.)  Also,  it  has 
been  and  will  continue  to  be  the  policy  of  the  station  to 
keep  enough  sustaining  time  available  to  take  care  of  pub¬ 
lic  service  programs  and  maintain  proper  program  balance. 
(R.  124.)  Furthermore,  appellant’s  manager  testified  that, 
from  past  operation,  appellant  knew  the  available  talent 
for  program  purposes.  (R.  147.) 

On  the  other  hand,  intervenor  prepared  its  program 
schedule  without  any  knowledge  of  the  availability  of  the 
talent  to  carry  it  into  effect  and  without  making  any  sur¬ 
vey  to  determine  the  needs  and  desires  of  the  listeners  in 
the  Louisville  area.  (R.  92-93.)  Mr.  Batchelder,  a  resident 
of  Baltimore,  Maryland,  hired  specially  for  the  purpose, 
stated  that  he  prepared  the  proposed  program  schedule 
on  the  basis  of  a  local  non-network  service  without  having 
made  any  study  of  the  talent  sources  or  making  a  survey 
to  determine  the  needs  or  desires  of  the  listeners  in  Louis¬ 
ville.1  (R.  92-93.) 

1  Testimony  of  Mr.  Batchelder: 

“Q.  Have  you  made  any  surveys  to  determine  the  availability  of 
talent  in  the  area  other  than  as  covered  in  your  exhibits?  A.  No, 
sir;  I  have  not. 

Q.  Have  you  made  any  surveys  to  determine  the  program  needs 
or  desires  of  the  listening  audience  in  the  area?  A.  No,  sir. 

Q.  Has  any  officer,  director,  stockholder  or  authorized  agent  of 
the  applicant  corporation  made  any  such  surveys,  to  the  best  of 
your  knowledge? 

*  *  * 

The  Witness:  Will  you  read  the  question,  please? 

(The  pending  question  was  read  by  the  reporter.) 
i  The  Witness:  The  survey  you  are  referring  to  is  the  survey  of 
listener  preference  in  the  area  as  to  types  of  programs? 

By  Mr.  Welch: 

!  Q.  Yes,  and  also  the  availability  of  talent.  A.  I  don’t  know  of 
any  survey  that  has  been  made,  no,  sir. 

Q.  Not  to  your  knowledge?  A.  No,  sir.” 
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Under  the  circumstances  shown,  the  Commission’s  con¬ 
clusion  that  the  additional  broadcast  service  proposed  by 
intervenor  is  to  be  preferred  to  an  expansion  of  the  serv¬ 
ice  of  appellant  (R.  337)  is  arbitrary  and  capricious  and 
not  in  accordance  with  the  record  evidence.  In  reaching 
its  erroneous  conclusion  the  Commission  also  erred  in  em¬ 
ploying  the  criterion  of  past  performance  in  determining 
the  nature  of  appellant’s  prospective  operations  in  a  com¬ 
parative  and  competitive  proceeding  with  an  applicant  for 
a  new  station  whose  proposals  were  based  merely  on 
promise  of  future  performance.  (R.  340.)  The  use  of  this 
criterion  ignores  the  principle  announced  by  this  Court  in 
Hearst  Radio ,  Inc.  v.  F.  C.  C.,  167  F.  (2d)  225,  227,  wherein 
the  Court  said,  “No  sound  conclusion  can  be  drawn  from 
a  comparison  between  a  promotional  forecast  by  one  per¬ 
son  and  the  actual  operation  by  another  person  for  one 
selected  week  out  of  a  period  of  eleven  years.”  The  use 
of  appellant’s  past  performance  as  a  basis  for  comparison 
with  intervenor ’s  promises  obviously  does  not  result  in  a 
comparison  of  like  things  and  penalizes  appellant  for  its 
past  operation  even  though  such  operation  has  been  in  the 
public  interest  under  license  from  the  Commission.  In 
the  absence  of  any  finding  that  appellant’s  past  operation 
has  not  been  in  the  public  interest,  use  of  the  criterion  of 
past  performance  is  even  a  greater  abuse  of  administrative 
discretion. 

In  preferring  intervenor ’s  program  proposals  over  those 
of  appellant,  the  Commission  failed  to  make  proper  find¬ 
ings  and  conclusions  with  respect  to  the  fact  that  appel¬ 
lant,  as  a  network  station,  could  and  did  operate  in  the 
public  interest  and  that  the  fact  of  its  network  operation 
did  not  require  the  Commission  to  prefer  intervenor ’s 
non-network  proposals  over  those  of  appellant.  In  its 
proposed  decision  in  the  matter  of  the  applications  of 
Desert  Broadcasting  Company ,  Inc.,  et  al.  (Docket  Nos. 
8156,  8580  and  8657,  adopted  September  30,  1948;  Pike  & 
Fischer,  Radio  Regulation,  4  RR  849)  the  Commission  con- 
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eluded  as  follows:  “The  inherent  characteristics  of  the 
program  service  of  a  network  affiliated  station  and  a  non- 
network  station  are  different  and,  thus,  difficult  of  com¬ 
parison.”  The  Commission  further  concluded  that,  “We 
are  not  unmindful  of  the  fact  that  KRUX,  as  a  non-net¬ 
work  station,  has  placed  greater  emphasis  on  local  pro¬ 
gram  service  than  has  KPHO  and  proposes  to  emphasize 
such  service  to  a  greater  extent  than  does  KPHO.  How¬ 
ever,  we  consider  that  KPHO,  as  a  network  affiliated  sta¬ 
tion,  proposes  an  equally  meritorious  program  service  as 
does  KRUX  and  that  no  distinction  can  be  made  between 
the  proposals  on  this  factor.”  The  Commission  erred  in 
failing  to  make  a  similar  finding  in  the  instant  case  with 
respect  to  appellant’s  proposals. 

2.  The  Commission  erred  in  failing  to  find  and  con¬ 
clude  that  intervenor  will  be  unable  to  render  its  pro¬ 
posed  local  program  service  by  reason  of  its  proposed 
network  affiliation. 

Although  the  record  evidence  clearly  establishes  that 
intervenor  expects  to  obtain  a  network  affiliation,  the 
Commission  ignored  the  evidence  showing  conclusively 
that  if  a  network  were  obtained,  intervenor ’s  entire  pro¬ 
gram  schedule  would  have  to  be  completely  revised  and  the 
program  percentages  would  be  worthless.2  (R.  43-98,  74,  90.) 
Since  the  record  shows  that  intervenor  contemplates  and 
will  obtain  a  network  affiliation  and  that  with  a  network 

2  Testimony  of  Mr.  Batchelder: 

“Q.  Have  you  made  any  study  to  determine  how  your  percent¬ 
ages  of  program  time  will  be  varied  if  a  net  affiliation  is  ob¬ 
tained?  A.  No,  sir;  I  haven’t  made  any  study. 

Q.  Has  anybody  for  the  applicant  corporation?  A.  Not  that  I 
know  of,  no. 

Q.  It  is  your  understanding,  though,  isn’t  it,  that  if  a  network 
affiliation  is  obtainable  that  one  will  be  entered  into  by  the  appli¬ 
cant  corporation?  A.  I  have  heard  testimony  to  that  effect  here 
today. 

Q.  But  no  attempt  has  been  made  to  analyze  the  proposed  pro¬ 
gram  structure  when  that  affiliation  is  obtained?  A.  Not  that  I 
have  any  knowledge  of. 

Q.  In  spite  of  the  fact  that  it  is  quite  obvious  from  the  testimony 
of  the  officers,  directors  and  stockholders  that  if  available  they 
will  affiliate  with  a  network?  A.  That  is  what  I  understand.” 
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affiliation  intervenors  entire  program  schedule  would  have 
to  be  completely  revised,  the  Commission  erred  in  failing 
to  find  that,  on  the  status  of  the  present  record,  intervenor 
had  not  established  that  it  would  be  able  to  render  the 
local  program  service  proposed. 

In  this  connection  the  Commission  erred  in  failing  to 
consider  the  extent  to  which  intervenor  would  be  precluded 
from  carrying  the  local  sustaining  programs  contained  in 
its  proposed  program  schedule  under  the  network  option 
time  provisions  of  standard  network  affiliation  agreements 
on  file  with  the  Commission.  Likewise,  the  Commission 
erred  in  failing  to  consider  the  extent  to  which  appellant 
would  be  able  to  render  a  greater  amount  of  local  program 
service  than  intervenor  upon  appellant’s  loss  of  its  net¬ 
work  affiliation  to  intervenor.  (See  also  Point  III,  infra.) 

3.  The  Commission’s  conclusion  that  intervenor’ s  ability 
to  render  its  proposed  local  program  service  trill  not  be 
affected  by  the  establishment  of  two  new  stations  is  unsup¬ 
ported  by  the  record  evidence  and  required  findings  of 
basic  fact. 

The  record  shows  that  two  new  daytime  stations  were 
established  in  Louisville  subsequent  to  the  hearing  on  the 
applications  involved  in  this  proceeding.  (R.  320.)  The 
Commission  concluded  in  its  memorandum  opinion  and  or¬ 
der  that  the  establishment  of  such  stations  would  not  af¬ 
fect  intervenor ’s  ability  to  fulfill  its  program  promises  nor 
the  need  of  the  community  for  such  local  programs,  and 
based  its  conclusion  on  the  bare  finding  that  Louisville  is  a 
city  with  a  population  of  319,077.  (R.  380.)  This  conclu¬ 
sion  is  obviously  arbitrary  and  capricious  and  unsupported 
by  record  evidence  and  proper  findings  of  basic  fact  show¬ 
ing  the  effect  of  the  establishment  of  two  new  stations  upon 
intervenor’s  ability  to  render  its  proposed  local  program 
service.  The  Commission’s  conclusion  does  not  flow  logic¬ 
ally  from  and  is  unsupported  by  its  finding  as  required  by 
the  Saginaw  Broadcasting  Co.,  and  Tri-State  Broadcasting 
Co.,  cases,  supra. 
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B.  The  Commission’s  decision  violates  its  established 
rale  of  interpretation  by  means  of  which  local  resi¬ 
dents  are  preferred  in  consideration  of  competitive 
applications. 

The  Commission  has,  in  decision  after  decision,  con¬ 
sistently  preferred  local  residents  to  non-residents  in  com¬ 
parative  proceedings.  The  manifest  reasons  for  this  estab¬ 
lished  rale  of  preferment  are,  among  others,  that  persons 
living  in  a  community  have  a  better  knowledge  of  local 
civic  affairs,  acquaintance  with  community  activities  and 
understanding  of  local  needs  and  desires.3 

That  the  Commission  originally  accorded  a  position  of 
primacy  to  this  aspect  of  operation  in  the  public  interest 
is  apparent  from  its  conclusions  in  its  Proposed  Decision. 
There,  the  Commission  concluded  as  follows:  “ Several 
factors  motivate  the  Commission’s  conclusion  that  the  ap¬ 
plication  of  Mid-America  Broadcasting  Corporation  is  to 
be  preferred.  First,  the  resident  stockholders  of  Mid- 
America  Broadcasting  Corporation,  by  reason  of  the  fact 
that  they  have  for  many  years  been  closely  identified  with 
all  phases  of  community  life  and  have  been  much  more  ac¬ 
tive  in  Louisville  civic,  fraternal  and  governmental  affairs 
than  the  local  stockholders  of  Kentucky  Broadcasting  Cor¬ 
poration,  appear  to  be  in  a  better  position  to  gauge  the 
needs  of  local  organizations  and  of  the  listening  audience 
in  that  city.”  (R.  294.) 

After  appellant  directed  the  Commission’s  attention  to 
the  record  evidence  showing  that  70  percent  of  the  stock 
of  appellant’s  station  is  owned  by  established  residents  of 
Louisville  and  that  only  55.64  percent  of  the  stock  of  in¬ 
s'4  in  deciding  among  mutually  exclusive  applicants  the  Commission  has 
adopted  a  policy  of  comparing  the  extent  of  local  residence  and  local  activities, 
of  the  officers,  directors,  and  stockholders,  and  participation  by  such  persons 
in  the  management  and  operation  of  the  proposed  station.  **  The  Walmac 
Co.,  reported  in  Pike  and  Fisher,  Radio  Regulation  (hereinafter  referred  to  as 
“RR”),  3  RR  388,  394.  Sec:  Air  Waves,  Inc.,  3  RR  142;  Southern  Tier 
Badio  Service,  3  RR  211;  Observer  Badio  Co.,  3  RR  234;  Escambia  Broad - 
casting  Co.,  3  RR  276;  The  Walmac  Co.,  3  RR  388;  Voice  of  Augusta,  Inc., 
3  RR  434 ;  BodericTc  T.  Peacoclc,  Sr..  3  RR  564 ;  Community  Service  Br.  Corp., 
3  RR  1446;  Coast  Ventura  Co.,  3  RR  1499;  Midland  Broadcasting  Co.,  3  RR 
196.  See  sdso  cases  collected  at  2  RR,  pp.  C-291-301. 
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tervenor  is  owned  by  residents,  of  which  amount  9.60  per¬ 
cent  is  owned  and  voted  by  a  bank  (R.  298-301),  the  Com¬ 
mission  in  its  final  decision,  instead  of  preferring  appellant 
on  this  ground,  arbitrarily  abandoned  its  established  rule  of 
considering  this  aspect  of  operation  in  the  public  interest 
and  recast  the  rationale  of  its  decision  so  as  to  eliminate  the 
issue  of  local  residence.  The  Commission  was  reluctant 
for  some  reason  best  known  to  itself  to  face  up  to  the 
fact  that  appellant  by  virtue  of  its  resident  ownership  was 
entitled  to  preferential  consideration  and  arbitrarily 
tossed  aside  the  local  residence  issue,  despite  the  fact  that 
the  Chairman  of  the  Commission  stated  during  oral  argu¬ 
ment  that  residence  was  definitely  one  of  the  issues.  (R. 
311.)  In  its  final  decision  the  Commission  stated  that  “al¬ 
though  the  place  of  residence  and  the  extent  of  participa¬ 
tion  in  station  operations  of  a  controlling  stockholder  are 
frequently  important  factors  in  evaluating  the  nature  of 
the  service  an  applicant  is  likely  to  render  to  a  community, 
in  case  of  an  existing  operation,  such  as  WINN,  we  have 
the  even  better  criterion  of  a  past  performance  upon  which 
to  determine  the  nature  of  prospective  operations.” 

In  view  of  the  fact  that  appellant’s  station  has  repeat¬ 
edly  been  found  by  the  Commission  to  be  operating  in  the 
public  interest  and  has  received  successive  renewals  of  its 
license  on  this  basis,  and  in  view  of  the  absence  of  any 
findings  in  the  Commission’s  decision  that  appellant’s  past 
performance  was  not  in  the  public  interest,  the  Commis¬ 
sion’s  departure  from  its  established  policy  and  rule  of  in¬ 
terpretation  is  obviously  arbitrary  and  capricious  and  not 
the  result  of  a  reasoned  conclusion  as  required  by  law. 

The  Commission  erred  in  failing  to  make  required  basic 
findings  and  conclusions  with  respect  to  the  issue  of  local 
residence  and  in  failing  to  prefer  appellant  on  this  basis. 
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C.  The  Commission’s  decision  violates  its  established  and 
uniformly-administered  rule  of  interpretation  by  which 
applicants  are  preferred  by  reason  of  the  greater  de¬ 
gree  of  integration  of  ownership  and  operation  in¬ 
volved. 

The  Commission  through  its  day-to-day  decisions  has 
evolved  a  policy  of  preferring  an  applicant  on  the  ground 
of  integration  of  ownership  and  operation.  This  prefer¬ 
ence  has  reference  to  the  control  and  operation  of  a  sta¬ 
tion  by  stockholders,  officers  and  directors,  rather  than  by 
paid  employees.  The  Commission’s  rule  is  bottomed  on 
the  foundation  that  active  participation  in  the  day-to-day 
operation  of  a  station  by  those  who  own  or  control  a  sta¬ 
tion  would  better  effectuate  the  station  policies  and  the 
public  interest  than  salaried  employees  or  those  having 
investment  interests.  The  policy  of  integration  of  owner¬ 
ship  and  control  is,  to  some  extent,  a  refinement  of  the 
administrative  policy  which  prefers  local  residents.  The 
applicant  which  proposes  the  larger  percentage  of  integra¬ 
tion  of  ownership  and  management  by  its  stockholders, 
officers  and  directors  is  given  preference  over  competi¬ 
tors.4 

It  was  established  that  Mrs.  Kendrick,  who  owns  56  per 
cent  of  the  common  stock  of  appellant  corporation,  and  its 
President  and  a  member  of  its  Board  of  Directors,  devotes 
her  full  time  to  the  day-to-day  operation  of  the  station. 
Her  experience  in  radio  began  in  1929.  (R.  104-5.)  Miss 
McCarten,  who  owns  10  percent  of  the  stock  in  appellant 
corporation,  and  is  Secretary  and  Treasurer  and  a  member 
of  the  Board  of  Directors,  also  devotes  her  full  time  to 
the  day-to-day  operation  of  the  station  and  has  sixteen 
years’  experience  in  radio.  (R.  105.)  Mr.  McTigue,  who 

4  Sec:  St.  Andrew  Bay  Br.  Co.,  4  RR  871;  BatesvUle  Br.  Co.,  4  RR  823; 
Midland  Br.  Co.,  3  RR  1961;  Homer  Bodeheaver,  3  RR  1513;  Commonwealth 
Br.  Corp.,  3  RR  998,  1004;  Rochester  Br.  Corp.,  3  RR  1113;  Smoky  Mountain 
Br.  Co.,  3  RR  823;  Southern  Medial  Corp.,  3  RR  554;  N.  Pratt  Smith,  3  RR| 
475;  Finger  Bakes  Broadcasting  System,  3  RR  406;  Southern  Tier  Radio  Ser¬ 
vice,  3  RR  211.  See  also  cases  collected  at  2  RR  C-321-327. 
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owns  0.6  percent  of  the  stock,  and  is  Vice-President  and 
a  member  of  the  Board  of  Directors,  devotes  all  of  his 
time  to  his  duties  as  General  Manager  of  the  station.  He, 
likewise,  has  had  wide  experience  in  the  radio  field.  (R. 
106.)  Mr.  Clarke,  who  is  also  a  member  of  the  Board  of 
Directors,  resides  in  Louisville,  and  while  he  takes  no 
active  part  in  the  day-to-day  operation  of  the  station,  he 
is  usually  consulted  on  the  average  of  once  a  week.  (R. 
105.)  At  the  time  of  the  Commission’s  decision,  Mr.  Van 
Winkle  (now  deceased)  was  also  a  member  of  the  Board 
of  Directors  and  a  resident  of  Louisville,  who  was  con¬ 
sulted  on  the  average  of  once  a  week.  (R.  105.)  Mr.  Snyder, 
who  is  also  a  member  of  the  Board,  resides  in  Evanston, 
Illinois,  but  averages  a  trip  once  every  month  to  Louis¬ 
ville  and  is  frequently  consulted  by  telephone.  (R.  105.) 
Thus,  the  record  shows  that  the  owners  of  66.6  percent  of 
the  stock  of  appellant  actually  devote  all  of  their  time  and 
energies  to  the  day-to-day  operation  of  the  station.  (R. 
104^106.) 

On  the  other  hand,  none  of  intervenor’s  officers,  direc¬ 
tors  and  stockholders  will  actually  participate  in  the  day- 
to-day  operation  of  its  station.  (R.  36.)  Mr.  Brownlee,  the 
President  and  a  member  of  the  Board  of  Directors,  said 
that  he  did  not  intend  to  participate  in  the  operation  of 
the  station  except  as  to  the  determination  of  policies.  (R. 
30-31.)  Mr.  Trost,  First  Vice-President  and  a  member  of 
the  Board,  said  that  his  participation  in  the  operation  of 
the  station  would  be  limited  to  policy  matters  and  that 
he  devotes  and  will  continue  to  devote  full  time  to  other 
business  interests.  (R.  35,  42.)  Mr.  Levi  said  he  would  de¬ 
vote  considerable  time  to  the  station  giving  the  “  man¬ 
ager,  whoever  he  may  be,  all  the  help  that  he  wants.”  (R. 
50.)  Mr.  Veeneman  said  he  would  not  take  any  part  in 
the  operating  end  of  the  station.  (R.  58.)  Mr.  Fitzhugh’s 
participation  would  be  limited  to  “just  as  a  director.”  (R. 
67.)  Neither  Edmund  R.  Plunkett  nor  his  brother,  Harold 
J.  Plunkett,  expect  to  take  any  active  part  in  the  day-to- 
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day  operation  of  the  station.  (R.  61,  63-65.)  The  day-to-day 
decisions  on  all  operating  matters  will  be  left  to  a  manager 
who  has  not  yet  been  selected.  (Adm.  Tr.  857.)  To  this 
unnamed  manager  will  be  left  the  duty  of  selecting  mem¬ 
bers  of  the  operating  staff.  (R.  54.) 

In  the  case  of  appellant,  the  officers,  directors  and  stock¬ 
holders  who  own  66.6  percent  of  the  stock  devote  and  will 
continue  to  devote  all  of  their  time  to  the  day-to-day  op¬ 
eration  of  the  station;  whereas  in  the  case  of  intervenor, 
none  of  the  officers,  directors  and  stockholders  will  actively 
participate  in  the  proposed  station’s  operation,  but  will, 
as  members  of  the  Board  of  Directors,  delegate  this  im¬ 
portant  responsibility  to  a  manager  who  has  not  yet  been 
selected. 

The  Chairman  of  the  Commission  at  the  time  of  oral 
argument  stated  that  the  question  of  integration  of  owner¬ 
ship  and  operation  was  one  of  the  issues  in  the  proceed¬ 
ing.  (R.  311.)  The  Commission  not  only  erred  in  failing 
to  make  required  basic  findings  and  conclusion  with  re¬ 
spect  to  this  issue,  but,  in  failing  to  prefer  appellant  on 
this  basis,  also  violated  its  established  rule  of  interpreta¬ 
tion  by  which  it  has  consistently  preferred  applicants  by 
reason  of  the  greater  degree  of  integration  of  ownership 
and  operation.  (See  cases  cited  Note  4,  supra.) 

The  Commission  itself  has  stated  that  its  decisions  pre¬ 
ferring  applicants  by  reason  of  integration  of  ownership 
and  operation  have  been  crystallized  into  an  established 
Commission  policy  which  is  decisive  in  the  absence  of  coun¬ 
terbalancing  considerations.  In  its  proposed  decision  in 
Batesville  Broadcasting  Company ,  4  RR  823,  828,  adopted 
September  16,  1948,  the  Commission  stated  as  follows: 
“The  generalization  that  the  declared  policies  of  a  broad¬ 
cast  station  are  more  likely  to  be  effectuated  when  the 
owners  actually  participate  in  the  day  to  day  operations, 
than  when  such  operations  are  left  to  subordinates  having 
no  proprietary  interest  in  the  station,  is  now  axiomatic. 
It  has  crystallized  into  an  established  Commission  policy 
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which  is  decisive  in  the  absence  of  counterbalancing  con¬ 
siderations.  ’  ’ 

The  Courts  have  held  that  such  decisions  of  the  Com¬ 
mission  “have  the  effect  of  rules  laid  down  by  it  in  the 
exercise  of  its  statutory  authority.”  ( Regents  of  the  New 
Mexico  College  of  Agriculture  and  Mechanic  Arts  v.  Al¬ 
buquerque  Broadcasting  Co.,  158  F.  (2d)  900,  905,  citing 
V oliva  v.  WCBD,  Inc.,  313  Ill.  App.  177,  3  N.  E.  (2d)  685.) 
This  Court  has  stated  that  if  the  Commission  has  given  an 
indication  of  a  fixed  and  definite  policy,  the  Court  should 
be  slow  to  say  that  the  establishment  of  such  a  policy  would 
be  either  arbitrary  or  capricious,  “but  the  policy  should 
be  applied  with  substantial  uniformity.”  ( Pottsville 
Broadcasting  Co.  v.  F.  C.  C.,  69  App.  D.  C.  7,  9-10,  98  F. 
(2d)  288.)  While  it  is  recognized  that  the  doctrine  of 
stare  decisis  does  not  apply  to  decisions  of  administrative 
agencies,  “consistency  in  administrative  rulings  is  essen¬ 
tial,  for  to  adopt  different  standards  for  similar  situations 
is  to  act  arbitrarily.”  ( National  Labor  Relations  Board  v. 
Mall  Tool  Co.,  119  F.  (2d)  700,  702.) 

D.  The  Commission  erred  and  was  arbitrary  and  caprici¬ 
ous  in  failing  to  prefer  appellant’s  application  for 
improvement  of  facilities  over  the  application  of  in- 
tervenor  for  a  new  service. 

In  refusing  to  prefer  the  application  of  appellant  for 
enlargement  of  its  facilities  over  that  of  intervenor  the 
Commission  arbitrarily  departed  from  the  principle  laid 
down  in  its  decision  in  the  case  of  Valdosta  Broadcasting 
Co.,  decided  December  9,  1946,  3  RE  619,  in  which  an 
application  to  enlarge  facilities  was  preferred  over  an 
application  for  new  service.  In  refusing  to  prefer  appel¬ 
lant’s  application  as  required,  the  Commission  relied  on 
its  conclusion  that  “there  is  not  present  here  the  clear 
cut  distinction  between  a  newcomer  and  an  existing  station 
with  a  long  record  of  service  to  the  community”  since  inter¬ 
venor  “was  a  grantee  in  1941  of  a  construction  permit  for 
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the  very  same  frequency  in  contest.”  (R.  338.)  Since,  as 
shown  in  Point  I,  supra ,  the  Commission’s  consideration  of 
the  extralegal  factor  of  intervenor’s  prior  grant  is  errone¬ 
ous  as  a  matter  of  law,  the  Commission’s  failure  to  prefer 
appellants  application  for  increase  of  facilities  was  arbi¬ 
trary  and  capricious. 

The  Commission’s  action  fails  to  consider  the  factors  of 
appellant’s  record  of  past  operation  in  the  public  interest 
and  its  extensive  background  of  experience  in  radio  broad¬ 
casting  as  well  as  the  other  factors  of  local  residence  and 
integration  of  ownership  and  operation  as  demonstrated 
above  and  to  compare  such  factors  with  intervenor’s  lack 
of  experience  and  qualifications. 

in.  The  Commission  Erred  and  Abused  Its  Administra¬ 
tive  Discretion  in  Denying  Appellant’s  Petition  for 
Rehearing  and  in  Failing  to  Grant  a  Further  Hearing 
for  the  Purpose  of  Receiving  and  Considering  the  New 
and  Material  Facts  and  Circumstances  Brought  to  the 
Commission’s  Attention  by  Said  Petition  for  Rehear¬ 
ing. 

A.  A  further  hearing  should  have  been  granted  for  the 
purpose  of  receiving  and  considering  newly  discovered 
evidence  concerning  the  character  of  intervenor. 

“Under  Sections  308(b)  and  309(a)  of  the  Act  the  Com¬ 
mission  in  exercising  its  authority  over  applications  for 
station  licenses,  is  directed  to  examine  into  ‘the  citizen¬ 
ship,  character ,  and  financial,  technical,  and  other  quali¬ 
fications  of  the  applicant  to  operate  the  station’  *  *  *  and 
to  hold  a  hearing  on  any  application,  if  necessary,  in  order 
to  determine  whether  ‘public  interest,  convenience  or  neces¬ 
sity  would  be  served  by  the  granting  thereof.’  ”  (Re  M es¬ 
ter  Bros.,  et  al.,  3  RR  125,  134.)  (Italics  supplied.)  In 
Mester  v.  United  States,  70  F.  Supp.  118,  122,  aff’d  per 
curiam,  68  S.  Ct.  70  (1947),  a  special  three- judge  statutory 
Court  convened  under  Section  402(a)  of  the  Act,  to  review 
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the  Commission’s  determination  of  the  necessary  good 
character  of  an  applicant  to  own  and  operate  a  broadcast¬ 
ing  station,  held,  in  affirming  the  Commission’s  findings  of 
fact  and  conclusions  of  law  concerning  transferees’  lack 
of  good  character,  that  “the  statute  subjects  an  appli¬ 
cant’s  character  to  scrutiny  by  the  Commission.”  The 
Court  also  held  (p.  124)  that,  “  ‘character’  includes  in¬ 
volvement  in  civil  litigation  and  includes  a  person’s  dis¬ 
position  to  be  ingenuous  and  truthful.”  The  Commission, 
therefor,  is  charged  with  the  affirmative  duty  of  determin¬ 
ing  an  applicant’s  character  before  it  can  grant  a  station 
license  and,  where  necessary,  it  is  required  to  hold  a  hear¬ 
ing  for  this  purpose. 

In  its  petition  for  rehearing  filed  pursuant  to  Section 
405  of  the  Act,  appellant  directed  the  Commission’s  at¬ 
tention  to  the  fact  that  it  had  discovered,  subsequent  to  the 
date  of  the  hearing,  evidence  affecting  intervenor’s  char¬ 
acter  and  requested  that  the  Commission  reopen  the  pro¬ 
ceeding  and  rehear  the  matter  in  the  light  of  the  particu¬ 
lars  set  forth  in  the  petition.  (R.  344-357.)  The  petition 
set  forth  with  particularity  the  record  facts  showing  that 
Mr.  James  F.  Brownlee,  President,  Director  and  stock¬ 
holder  of  intervenor,  had  been  President  of  the  Jefferson 
Island  Salt  Company,  Louisville,  Kentucky,  from  1936  to 
1938  and  that  at  the  time  of  the  hearing  he  was  director 
and  stockholder  of  that  company;  that  from  1935  to  1942 
he  was  Director,  President  and  stockholder  of  Frankfort 
Distilleries,  Inc.,  from  which  company  he  severed  his  con¬ 
nection  in  August,  1943.  The  petition  for  rehearing  also 
set  forth  the  record  facts  showing  that  Mr.  William  Veene- 
man,  Second  Vice  President,  Treasurer,  Director  and 
stockholder  of  intervenor,  became  associated  with  Frank¬ 
fort  Distilleries,  Inc.,  in  1922;  that  on  November  15,  1933, 
he  became  its  President;  that  in  July,  1935,  he  became 
Chairman  of  the  Board  of  Directors  and  a  stockholder; 
and  that  he  sold  his  interest  in  this  company  on  October 
27,  1943.  At  the  time  of  the  hearing  Mr.  Veeneman  was  a 
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stockholder  and  Director  of  Jefferson  Island  Salt  Com¬ 
pany,  Louisville,  Kentucky.  (R.  346.) 

With  respect  to  the  newly  discovered  evidence,  the  pe¬ 
tition  for  rehearing  set  forth  the  following:  “Petitioner 
has  discovered,  subsequent  to  April  22,  1946,  the  date  of 
the  hearing  on  the  above-entitled  application,  that  Frank¬ 
fort  Distilleries,  Inc.,  Louisville,  Kentucky,  and  others, 
were  on  March  12,  1942,  indicted  in  the  District  Court  of 
the  United  States  for  the  District  of  Colorado,  for  having 
conspired  and  combined  to  restrain  commerce  in  violation 
of  Section  1  of  the  Sherman  Act  as  amended.  On  October 
10,  1942,  they  were  adjudged  guilty  by  the  District  Court 
and  fined.  (See  U.  S.  v.  Colorado  Wholesale  Wine  <£  Liquor 
Dealers  Assn.,  et  al.,  47  F.  Supp.  160).  The  Circuit  Court 
of  Appeals  reversed  the  lower  court,  on  the  ground  that 
the  indictment  failed  to  show  that  the  conspiracy  charged 
was  in  restraint  of  interstate  commerce.  (See  Frankfort 
Distilleries,  Inc.  v.  U.  S.,  and  nine  other  cases;  144  Fed. 
824).  Upon  Writ  of  Certiorari,  the  Supreme  Court  of  the 
United  States  reversed  the  judgment  of  the  Circuit  Court 
of  Appeals  and  affirmed  the  District  Court.  (See  U.  S.  v. 
Frankfort  Distilleries,  Inc.,  et  al.;  324  U.  S.  293,  89  L.  Ed. 
951).”  (R.  347.) 

The  petition  for  rehearing  further  set  forth  the  follow¬ 
ing:  “Petitioner  has  also  discovered,  subsequent  to  the 
hearing,  that  the  Jefferson  Island  Salt  Company,  Inc., 
was  one  of  eighteen  salt  companies  against  whom  the 
Federal  Trade  Commission  filed  a  complaint  in  Septem¬ 
ber,  1940,  charging,  among  other  things,  a  combination, 
formed  in  October,  1935,  to  monopolize  and  suppress  com¬ 
petition  in  the  sale  of  salt,  to  fix  uniform  prices,  to  estab¬ 
lish  zones  to  aid  in  fixing  of  prices,  to  curtail  production 
of  salt.  After  answers  were  filed,  the  Federal  Trade  Com¬ 
mission  on  November  10,  1941,  issued  a  cease  and  desist 
order.  (See  F.  T.  C.  Docket  No.  4320.)  Petition  for  review 
was  filed  in  the  Circuit  Court  of  Appeals,  Seventh  Circuit. 
On  March  8,  1943,  the  Circuit  Court  of  Appeals  affirmed 
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the  order  of  the  Federal  Trade  Commission,  with  modifica- 
tios.  (See  Salt  Producers  Assn.,  et  ad.  v.  Federal  Trade 
Commission ,  134  F.  2d  354. )”  (R.  347.) 

Although  Mr.  Brownlee  and  Mr.  Veeneman  had  held  of¬ 
ficial  positions  and  were  stockholders  in  both  Frankfort 
Distilleries,  Inc.,  and  Jefferson  Island  Salt  Company, 
neither  intervenor’s  application  nor  the  oral  testimony  at 
the  time  of  the  hearing  make  reference  to  the  above-de¬ 
scribed  litigations  nor  discloses  the  nature  and  extent  of 
the  responsibility  attributable  to  Mr.  Brownlee  and  Mr. 
Veeneman  for  the  unlawful  acts  in  question.  The  fact  is 
established,  however,  that  both  held  responsible  positions 
with  the  companies  found  to  have  violated  federal  laws. 

The  Commission  has  held  such  matters  to  be  pertinent 
and  controlling  in  determining  the  character  of  applicants. 
In  the  matter  of  M ester  Bros.,  et  ad.,  supra,  the  Commis¬ 
sion  denied  an  application  for  transfer  of  control  of 
WOP  A  AM  Corporation,  licensee  of  Station  WOV,  to  the 
Mester  Brothers  on  the  ground  that  the  “transferees,  in 
carrying  on  their  edible  oil  business,  have  violated  and 
disregarded  the  regulatory  laws  of  the  states  and  the  fed¬ 
eral  government.,,  In  that  case  the  record  showed  that 
the  transferees  had  been  involved  in  seizure  and  condemna¬ 
tion  proceedings  instituted  by  the  United  States  Food 
and  Drug  Administration  and  had  signed  a  stipulation  of 
facts  and  agreement  to  cease  and  desist  (Fed.  Trade 
Comm.,  Docket  No.  3728).  In  the  matter  of  Williamsport 
Radio  Broadcasting  Associates  (F.  C.  C.  Docket  No.  7427), 
the  Commission  on  October  10,  1947,  granted  a  petition 
to  reopen  the  hearing  for  the  purpose  of  admitting  alleg¬ 
edly  newly  discovered  evidence  concerning  unsatisfied 
judgments  against  a  former  partner  of  the  partnership 
of  Harry  J.  W.  Kiessling,  Carl  F.  Stroehmann  and  Wil¬ 
liam  P.  Wilson,  d/b  as  Williamsport  Radio  Broadcasting 
Associates;  and  concerning  a  cease  and  desist  order  of  the 
Federal  Trade  Commission  entered  under  the  Robinson- 
Patman  Act  against  one  of  the  partners  of  the  partnership 
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and  against  business  organizations  with  which  he  was  then 
associated. 

Instead  of  passing  directly  on  the  merits  of  appellant’s 
request  for  a  further  hearing  on  the  basis  of  the  newly  dis¬ 
covered  evidence  stated  above,  the  Commission  relied  on  a 
technical  application  of  its  Rules  and  announced  that  the 
pertinent  paragraphs  “are  hereby  stricken  from  the  peti¬ 
tion  as  not  being  a  proper  part  thereof”  for  the  reason  that 
the  petition  w’as  not  accompanied  in  accordance  with  Section 
1.893  of  the  Rules,  by  a  verified  statement  of  facts  together 
with  the  facts  relied  on  to  show  that  the  petitioner,  with 
due  diligence,  could  not  have  known  or  discovered  such 
facts  at  the  time  of  the  hearing.  Appellant  w’as  not  queried 
as  to  whether  the  omission  of  a  verification  was  through 
oversight  or  otherwise  and  vras  not  afforded  an  opportu¬ 
nity  to  supply  the  required  verified  statement.  Relying  on 
the  ex  parte  statement  of  intervenor  the  Commission  con¬ 
cluded  that  “any  inference  to  be  drawn  concerning  peti¬ 
tioner’s  diligence  is  to  the  contrary.”  (R.  376.)  Since  the 
newly  discovered  evidence  relates  to  officially  reported 
cases  of  federal  courts  and  agencies,  the  Commission  it¬ 
self  was  derelict  in  view  of  its  statutory  duty,  in  failing  to 
inquire  at  the  time  of  the  hearing  into  the  pertinent  facts 
concerning  intervenor ’s  character  and  in  failing  to  give 
consideration  thereto  in  its  decision. 

After  striking  the  pertinent  provisions  of  appellant’s 
petition,  the  Commission  then  proceeded  on  its  own  motion 
to  conclude  in  a  footnote  to  its  opinion  and  order  that 
“even  if  the  matters  there  urged  are  true,  such  matters  do 
not  bear  adversely  on  the  qualifications  of  the  Mid- America 
Broadcasting  Corporation.”  (R.  376,  Note  2.)  The  opin¬ 
ion  fails  to  indicate  to  what  extent,  if  any,  the  Commission’s 
conclusion  was  based  upon  or  influenced  by  intervenor ’s 
ex  parte  statement. 

Since  the  Commission  has  previously  held  the  matters 
raised  in  appellants  petition  to  be  pertinent  in  determin¬ 
ing  the  character  of  applicants,  and  since  the  statute  di- 
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rects  the  Commission  to  examine  into  character,  the  Com¬ 
mission  action  in  striking  the  pertinent  portions  of  the 
petition  for  rehearing  and  its  failure  to  grant  a  rehearing 
and  reopen  the  proceeding  for  the  taking  of  additional  evi¬ 
dence  was  an  arbitrary  abuse  of  administrative  discretion. 

B.  The  Commission  erred  in  denying  appellant  an  oppor¬ 
tunity  to  adduce  new  and  additional  evidence  concern¬ 
ing  the  effect  of  intervenor’s  proposed  network  affilia¬ 
tion  upon  its  ability  to  render  its  proposed  local  pro¬ 
gram  service,  and  in  failing  to  consider  the  effect  of 
such  network  affiliation  upon  both  intervenor’s  and  ap¬ 
pellant’s  program  proposals. 

In  preferring  inventor’s  application  over  that  of  appel¬ 
lant  on  the  ground  that  intervenor  proposed  more  local 
sustaining  programs,  the  Commission  stated  that  it  had 
given  “  considerable  weight  to  the  commitments  of  Mid- 
America  that  its  operation  will  be  based  upon  its  non¬ 
network  schedule  unless  a  network  affiliation  can  be  secured 
which  will  not  be  at  the  expense  of  its  local  program  service 
and  which  will  not  prevent  a  fair  proportion  of  its  time 
between  7 :00  and  11 :00  p.m.  from  being  devoted  to  local 
live  sustaining  programs.”  (R.  337.) 

As  previously  pointed  out  above,  each  of  intervenor’s 
officers,  directors  and  stockholders  who  appeared  at  the 
hearing  testified  that  applicant  would  accept  a  network 
affiliation  if  available.  No  showing  was  made  by  intervenor 
as  to  the  types  of  programs  which  would  be  broadcast  if 
a  network  affiliation  was  obtained,  although  the  testimony 
showed  that  the  program  proposals  would  have  to  be 
scrapped  in  their  entirety  if  a  network  affiliation  were  ob¬ 
tained  and  that  no  study  had  been  made  to  determine  what 
changes  would  occur  in  the  percentages  appearing  in  inter- 
venor’s  program  analysis  of  its  local  program  proposals, 
which  were  used  as  a  basis  for  comparison  with  appellant’s 
program  proposals.  The  Commission’s  decision  does  not 
preclude  intervenor  from  obtaining  a  network  affiliation, 
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despite  the  fact  that  such  affiliation  would  necessitate  scrap¬ 
ping  of  intervenor’s  program  proposals  in  their  entirety. 
(R.  74,  90.) 

In  its  petition  for  rehearing,  appellant  pointed  out  that 
on  October  23,  1947,  one  day  before  the  Commission  re¬ 
leased  its  final  decision,  appellant  had  negotiated  a  renewal 
of  its  network  affiliation  agreement  with  American  Broad¬ 
casting  Company,  Inc.;  that  said  contract  contained  a  six 
months’  cancellation  clause,  instead  of  the  customary 
twelve  months’  clause;  and  that  on  October  30,  1947,  an 
official  of  American  Broadcasting  Company  had  informed 
appellant  that  it  intends  to  and  will  affiliate  with  intervenor 
in  the  event  intervenor’s  application  is  granted.  The  re¬ 
sult  of  appellant’s  conversation  with  the  network  official 
was  submitted  in  affidavit  form  and  made  a  part  of  the 
petition  for  rehearing.  (R.  351-353,  393-394.) 

Appellant’s  network  affiliation  agreement  provides  that 
the  affiliated  station  options  to  the  network  for  the  broad¬ 
casting  of  network  commercial  programs  the  following  time 
(R.  350) : 

Weekdays  Sundays 

(New  York  City  Time) 

9:30  A.M.  to  12:30  P.M.  9:30  A.M.  to  12:30  P.M. 

2:30  P.M.  to  4:30  P.M.  3:00  P.M.  to  6:00  P.M. 

6:00  P.M.  to  7:00  P.M.  7:30  P.M.  to  10:30  P.M. 

7:30  P.M.  to  10:30  P.M. 

According  to  the  program  schedule  of  intervenor  (Ex. 
31,  R.  187),  4  hours,  45  minutes  on  Sunday;  3  hours,  10 
minutes  per  day,  Monday  through  Thursday;  3  hours,  55 
minutes  on  Friday;  and  3  hours  on  Saturday  of  proposed 
local  sustaining  time  would  fall  within  network  option  time 
in  the  event  intervenor  became  affiliated  with  the  network 
serving  appellant.  (R.  351.)  It  is  apparent  that,  contrary 
to  the  Commission’s  finding  to  which  it  gave  “considerable 
weight,”  a  network  affiliation  with  the  above  network  op¬ 
tion  time  provisions  would  operate  to  preclude  intervenor 
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from  devoting  the  time  proposed  between  7 :00  and  11 :00 
p.m.  to  local  live  sustaining  programs. 

In  view  of  the  foregoing,  the  Commission  erred  in  refus¬ 
ing  to  reopen  the  proceeding  for  the  purpose  of  receiving 
and  considering  evidence  concerning  the  effect  of  a  network 
affiliation  on  intervenor’s  ability  to  render  its  proposed 
local  program  service  and  concerning  appellant’s  ability  to 
render  a  greater  amount  of  local  program  service  in  the 
absence  of  its  network  affiliation. 

C.  The  Commission  erred  in  failing  to  reopen  the  proceed¬ 
ing  for  the  purpose  of  receiving  and  considering  evi¬ 
dence  concerning  the  effect  of  the  establishment  of  two 
new  stations  upon  intervenor’s  ability  to  render  its 
local  program  service. 

In  its  decision  the  Commission  placed  great  emphasis 
upon  intervenor’s  proposal  to  carry  non-network  local  pro¬ 
grams.  At  the  time  of  the  hearing  in  April,  1946,  four 
standard  broadcast  stations  were  located  in  Louisville; 
namely,  WAVE,  WGRC,  WHAS  and  WINN,  each  of  which 
was  affiliated  with  one  of  the  nation-wide  networks.  (R. 
321.)  Subsequent  to  the  hearing,  the  Commission  author¬ 
ized  two  new  daytime  stations.  Since  there  are  only  four 
nation-wide  networks,  it  is  obvious  that  two  of  the  six  sta¬ 
tions  in  Louisville,  in  addition  to  the  station  proposed  by 
intervenor,  will  render  a  purely  local  non-network  service. 
While  the  authorization  of  the  two  new  stations  was  ad¬ 
verted  to  in  the  Commission’s  final  decision  (R.  321),  there 
is  nothing  in  the  record  to  reflect  the  effect  which  the  two 
new  stations  will  have  upon  the  need  for  or  availability  of 
local  sustaining  programs,  or  upon  intervenor’s  ability  to 
render  its  proposed  local  program  service.  The  fact,  as 
found  by  the  Commission,  that  Louisville  is  a  city  of  319,- 
077  people,  is  obviously  insufficient  to  support  a  conclusion 
that  the  establishment  of  two  new  stations  will  not  affect 
intervenor’s  ability  to  fulfill  its  program  promises.  (R. 
380-81.)  The  Commission  failed,  therefore,  properly  to  con- 
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sider  the  effect  of  the  changed  condition.  Under  the  cir¬ 
cumstances,  the  matter  was  properly  and  timely  raised  by 
appellant  in  its  petition  for  rehearing  and  the  Commission 
erred  in  failing  to  rehear  the  matter  for  the  purpose  of  re¬ 
ceiving  and  considering  evidence  concerning  the  effect  of 
the  establishment  of  the  two  new  stations  upon  intervenor’s 
ability  to  render  its  local  program  service. 

CONCLUSION. 

For  the  foregoing  reasons,  the  appellant  respectfully 
prays  this  Court  to  reverse  the  decision  and  order  of  the 
Commission  which  denied  appellant’s  application  and 
granted  that  of  intervenor,  and  to  remand  the  case  to  the 
Commission  to  carry  out  the  judgment  of  the  Court. 

Respectfully  submitted, 

Philip  G.  Loucks, 

Joseph  F.  Zias, 

Verne  R.  Young, 

Maurice  M.  Jansky, 

Attorneys  for  Appellant. 


October  30,  1948. 
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SUPPLEMENT. 


Statutes  Involved. 

The  sections  of  the  Communications  Act  of  1934,  as 
amended,  which  are  pertinent  to  this  appeal  are: 

Section  307  (a).  The  Commission,  if  public  conveni¬ 
ence,  interest,  or  necessity  will  be  served  thereby,  sub¬ 
ject  to  the  limitations  of  this  Act,  shall  grant  to  any 
applicant  therefor  a  station  license  provided  for  by 
this  Act. 

Section  308  (b).  All  such  applications  shall  set  forth 
such  facts  as  the  Commission  by  regulation  may  pre¬ 
scribe  as  to  the  citizenship,  character,  and  financial, 
technical,  and  other  qualifications  of  the  applicant  to 
operate  the  station;  *  •  • 

Section  309  (a).  If  upon  examination  of  any  applica¬ 
tion  for  a  station  license  or  for  the  renewal  or  modi¬ 
fication  of  a  station  license  the  Commission  shall  deter¬ 
mine  that  public  interest,  convenience,  or  necessity 
would  be  served  by  the  granting  thereof,  it  shall  au¬ 
thorize  the  issuance,  renewal,  or  modification  thereof 
in  accordance  with  said  finding.  In  the  event  the  Com¬ 
mission  upon  examination  of  any  such  application  does 
not  reach  such  decision  with  respect  thereto,  it  shall 
notify  the  applicant  thereof,  shall  fix  and  give  notice 
of  a  time  and  place  for  hearing  thereon,  and  shall 
afford  such  applicant  an  opportunity  to  be  heard  under 
such  rules  and  regulations  as  it  may  prescribe. 
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Letter. 

November  24,  1942. 

Mid-America  Broadcasting  Corp., 

234  Starks  Building, 

Louisville,  Kentucky. 

Gentlemen : 

In  view  of  the  Commission’s  actions  of  November  11  and 
17, 1942,  in  dismissing  without  prejudice  your  applications 
for  modification  of  construction  permit,  File  Nos.  B2-MP- 
1494  and  B2-MP-15S9,  and  the  construction  permit,  dated 
November  12,  1941,  having  expired  July  12,  1942,  the  rec¬ 
ords  of  the  Commission  on  Radio  Station  WINK  have  been 
closed,  and  the  call  letters  deleted  as  of  this  date. 


mfh 

cc  files 

Miss  Iehl 
Insp.  in  Chg.  #1< 


Very  truly  yours, 

T.  J.  Slowie, 
Secretary. 
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Public  Notice  83870. 

FEDERAL  COMMUNICATIONS  COMMISSION 
WASHINGTON  25,  D.  C. 

August  7,  1945 

In  the  Matter  of 

Policy  and  Procedure  for  Handling 
Broadcast  Applications 

STATEMENT  OF  POLICY 
By  the  Commission: 

1.  On  January  25,  1945,  the  Commission  issued  a  public 
notice  outlining  the  procedure  to  be  followed  in  handling 
standard  broadcast  applications  under  the  January  16, 
1945  Supplemental  Statement  of  Policy,  concerning  appli¬ 
cations  for  permits  to  construct  new  radio  stations  or  to 
make  changes  in  existing  radio  facilities.  The  public  was 
there  advised  that  unprocessed  applications  would  be  re¬ 
tained  in  status  quo,  and  that  new  stations  would  be  granted 
only  in  those  communities  having  no  primary  service.  The 
Commission  further  stated: 

When  manpower  and  materials  again  become  avail¬ 
able  and  conditions  permit  the  resumption  of  normal 
licensing  practices,  the  Commission  will  make  an  ap¬ 
propriate  announcement  and  will  provide  a  period  of 
not  less  than  60  days  for  the  filing  and  processing  of 
new  applications  prior  to  taking  any  action  on  the 
cases  retained  in  the  pending  files  during  the  period 
that  the  statement  of  policy  of  January  26,  1944  as 
supplemented  January  16,  1945,  was  in  effect.  Provi¬ 
sion  will  also  be  made  for  the  bringing  up  to  date  of 
all  applications  retained  in  the  pending  files.  These 
procedures,  it  is  believed,  will  prevent  any  inequity 
from  resulting  to  persons  who  do  not  file  applications 
during  the  period  that  the  present  policy  remains  in 
force. 
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2.  The  War  Production  Board  has  indicated  that  mate¬ 
rials  will  begin  to  become  available  within  the  next  few 
months  for  use  by  broadcast  applicants  in  all  categories 
(standard,  FM,  television,  etc.).  It  is  therefore  expected 
that  construction  started  during  the  latter  part  of  this  year 
can  be  completed  within  the  normal  period  of  a  construction 
permit  without  unreasonable  difficulty. 

3.  The  Federal  Communications  Commission  accordingly 
gives  notice  that  the  60-day  period  provided  for  in  the 
January  25,  1945,  public  notice  for  the  filing  of  new  appli¬ 
cations  (standard,  FM,  television,  etc.)  will  commence  to 
run  on  August  7,  1945.  Applicants  will  not  be  required 
to  show  that  they  have  the  necessary  equipment  on  hand. 
The  Commission  will  proceed,  after  October  7, 1945,  to  con¬ 
sider  applications  heretofore  filed,  and  those  filed  during 
the  60-day  period  herein  specified.  However,  with  respect 
to  FM  and  television,  applications  cannot  be  acted  upon 

until  applicable  regulations  are  adopted. 

* 

4.  In  the  meantime  the  Commission  will  continue  to  act 
on  applications  which  have  not  heretofore  been  affected  by 
the  “freeze”  policy,  e.g.,  new  stations  in  communities  with¬ 
out  primary  service,  noncommercial  educational,  experi¬ 
mental,  and  developmental  services,  and  changes  in  equip¬ 
ment  required  by  the  Commission  itself. 

5.  The  following  procedure  will  be  observed  in  process¬ 
ing  applications: 

a.  Pending  applications  upon  which  no  Commission 
action  has  been  taken — These  applications  will  not  be 
acted  on  for  a  period  of  at  least  60  days  from  August 
7,  1945.  During  that  interim  applicants  may  file  such 
amendments  as  may  be  necessary  to  reflect  new  or 
changed  conditions  from  those  stated  in  the  applica¬ 
tion.  Such  amendments  shall  be  made  in  accordance 
with  section  1.121  of  the  Rules  of  Practice  and  Pro¬ 
cedure,  in  triplicate,  and  shall  become  part  of  said  ap¬ 
plication.  At  the  termination  of  this  60-day  period 
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consideration  will  be  given  to  these  applications  in  the 
ordinary  course  of  business  and  attention  will  also  be 
given  to  conflicting  applications  filed  during  this  60-day 
period. 

b.  Applications  which  have  been  designated  for  hear¬ 
ing  but  not  yet  heard — The  Commission  will  not  an¬ 
nounce  hearing  dates  for  applications  in  this  category, 
until  the  expiration  of  the  60-day  period.  Applicants 
desiring  to  file  amendments  shall  do  so  within  this 
period. 

c.  Applications  which  have  been  heard  and  the  rec¬ 
ords  closed — “Applicants  whose  cases  have  been  heard 
and  upon  which  the  record  has  been  closed  are  re¬ 
quested  to  advise  the  Commission  within  the  next  60 
days  of  any  changes  which  may  have  occurred  reflect¬ 
ing  upon  matters  of  evidence  introduced  into  the  rec¬ 
ord.  Copies  of  such  notification  shall  also  be  served 
upon  other  parties  to  the  proceeding  and  where  addi¬ 
tional  testimony  is  required  appropriate  petitions  may 
be  filed  to  reopen  the  record  for  the  introduction  of 
this  additional  evidence.,, 

Federal  Communications  Commission. 

T.  J.  Slowie, 

Secretary. 


42 


Public  Notice  80242. 

federal  communications  commission 
WASHINGTON  25,  D.  C. 

January  25,  1945 

Procedure  to  be  Followed  in  Handling  Standard  Broad¬ 
cast  Applications  Under  the  January  16,  1945,  Sup¬ 
plemental  Statement  of  Policy 

1.  On  January  16,  1945,  the  Commission  issued  a  supple¬ 
mental  statement  interpreting  its  policy  of  January  26, 
1944. 

2.  In  order  to  carry  out  the  policy,  applications  for  new 
standard  broadcast  stations  or  for  changes  in  facilities  will 
be  handled  in  the  following  manner: 

(a)  Applications  filed  prior  to  January  26,  1945,  upon 
which  the  Commission  has  taken  no  action. — All  applica¬ 
tions  in  this  category  will  be  held  in  status  quo  unless : 

(1)  The  applicant  files  a  petition  requesting  the  Com¬ 
mission  to  proceed  with  the  processing  of  his  application 
for  a  decision  under  the  Supplemental  Statement  of  Policy 
of  January  16,  1945.  Upon  receipt  of  such  petition  the 
application  will  be  processed  and  if  the  requirements  of  the 
supplemental  statement  of  policy  are  met  and  the  Commis¬ 
sion  finds  that  the  granting  of  the  application  is  in  the  pub¬ 
lic  interest,  a  conditional  grant  will  be  issued.  If  the  Com¬ 
mission’s  examination  indicates  that  the  requirements  of 
the  supplemental  statement  of  policy  have  not  been  met  the 
application  will  be  designated  for  hearing  and  promptly 
heard  on  that  single  issue.  If  the  hearing  establishes  in¬ 
ability  to  comply  with  the  supplemental  statement  of  pol¬ 
icy,  the  application  will  be  denied.  Under  Section  1.369, 
F.C.C.  Rules,  the  effect  of  this  would  be  to  prohibit  con¬ 
sideration  of  a  similar  application  of  the  same  applicant 
for  facilities  to  serve  the  same  area  in  whole  or  in  part  for 
a  period  of  one  year. 
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(2)  The  Commission  on  its  own  motion  removes  an  appli¬ 
cation  from  the  pending  file  and  designates  it  for  hearing 
for  the  purpose  of  determining  issues  which  in  the  Com¬ 
mission’s  opinion  would  require  a  hearing  even  if  no  ques¬ 
tion  as  to  availability  of  materials  and  manpower  were 
presented.  If  after  a  hearing  it  appears  that  such  appli¬ 
cations  could,  except  for  the  supplemental  statement  of 
policy,  possibly  be  granted,  they  will  be  returned  to  the 
pending  file.  On  the  other  hand,  if  it  appears  that  the 
record  made  on  the  other  issues  requires  a  denial,  such 
action  will  be  taken. 

»**•*••*** 

(3)  When  manpower  and  materials  again  become  availa¬ 
ble  and  conditions  permit  the  resumption  of  normal  licens¬ 
ing  practices,  the  Commission  will  make  an  appropriate  an¬ 
nouncement  and  will  provide  a  period  of  not  less  than 
60  days  for  the  filing  and  processing  of  new  applications 
prior  to  taking  any  action  on  the  cases  retained  in  the  pend¬ 
ing  files  during  the  period  that  the  statement  of  policy  of 
January  26,  1944  as  supplemented  January  16,  1945,  was 
in  effect.  Provision  will  also  be  made  for  the  bringing  up 
to  date  of  all  applications  retained  in  the  pending  files. 
These  procedures,  it  is  believed,  will  prevent  any  inequity 
from  resulting  to  persons  who  do  not  file  applications 
during  the  period  that  the  present  policy  remains  in  force. 

Federal  Communications  Commission 

T.  J.  Slowie 
Secretary 

•  ••••••••• 
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BRIEF  ON  BEHALF  OF  APPELLEE 


statement  op  pacts 

This  is  an  appeal,  taken  on  April  30,  1948,  from  a  Decision 
of  the  Federal  Communications  Commission  (App.  319), 1  re¬ 
leased  on  October  24,  1947.  In  its  decision  the  Commission 
denied  the  application  of  appellant,  Kentucky  Broadcasting 
Corporation,  Inc.,  licensee  of  Station  WINN,  Louisville,  Ken¬ 
tucky,  for  a  construction  permit  for  a  change  of  frequency  from 
1240  kc.  to  1080  kc.,  an  increase  in  power  from  250  watts  to 
5  kilowatts  day  and  1  kilowatt  night,  and  granted  the  mutually 
exclusive  application  of  Mid- America  Broadcasting  Corpora¬ 
tion,  intervenor,  for  a  new  standard  broadcast  station  at  Louis¬ 
ville,  Kentucky,  to  operate  on  the  frequency  1080  kilocycles 
with  5  kilowatts  power  day  and  1  kilowatt  power  night. 

An  application  for  a  construction  permit  for  these  facilities 
was  originally  filed  by  intervenor,  Mid- America  Broadcasting 

1  References  to  the  Joint  Appendix  filed  with  this  Court  are  designated 
in  this  brief  as  (App.  — ).  References  to  portions  of  the  record  of  the 
proceedings  before  the  Commission  filed  with  this  Court  pursuant  to  Section 
402  (c)  of  the  Communications  Act,  but  not  included  in  the  Joint  Appendix, 
are  designated  (R.  — ). 
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Corporation,  on  February  15, 1940  (App.  9-11),  and  granted  by 
the  Commission  on  November  12,  1941  (App.  13).  By  Order 
of  November  11,  1942  (R.  2283),  the  Commission  granted  a 
petition  of  Mid- America  for  leave  to  dismiss  without  prejudice 
an  application  it  had  filed  for  modification  of  the  construction 
permit.  A  similar  application  filed  by  Mid- America  for  modifi¬ 
cation  of  construction  permit  was,  at  the  request  of  Mid- Amer¬ 
ica  (R.  2284),  dismissed  by  the  Commission  without  prejudice 
on  November  17,  1942  (R.  2285).  Ag  a  result  of  the  Com¬ 
mission’s  dismissal  without  prejudice  of  the  applications  for 
modification  of  construction  permit,  the  construction  permit 
dated  November  12,  1941,  expired  on  July  12,  1942  (R.  2286). 

On  November  16, 1944,  Mid- America  again  filed  an  applica¬ 
tion  for  these  facilities  (App.  14-15),  together  with  a  petition 
to  reinstate  the  construction  permit  previously  granted  to  Mid- 
America  on  November  12, 1941  (R.  470-474).  Because  of  the 
wartime  policy  and  procedures  announced  by  the  Commission 
in  its  public  notices  of  January  26, 1944,  January  16,  1945,  and 
January  25, 1945  (App.  Br.  39-43),  Mid- America’s  application 
was  held  in  status  quo  (App.  17)  until  after  the  lifting  of  the 
Commission’s  wartime  freeze  policy  on  October  7,  1945  (App. 
19). 

Appellant,  licensee  of  Station  WINN,  now  operating  on 
1240  kc.,  with  250  watts  power,  unlimited  time  for  which  a 
construction  permits  was  issued  in  June  1940,  filed  its  applica¬ 
tion  for  1080  kilocycles  with  power  of  5  kilowatts  day  and  1 
kilowatt  night  on  September  24,  1945  (R.  21). 

Since  the  applications  of  appellant  and  intervenor  were  mu¬ 
tually  exclusive,  they  were  designated  for  hearing  in  a  consoli¬ 
dated  proceeding  (App.  22-27),  which  was  held  on  April  22 
through  April  25, 1946.  An  application  of  Indiana  Broadcast¬ 
ing  Corporation,  Inc.,  licensee  of  Staton  WIBC,  Indianapolis, 
Indiana,  operating  on  1070  kc.,  for  an  increase  in  power  from 
5  to  50  kilowatts  had  also  been  consolidated  for  hearing  in  this 
proceeding.  After  the  hearing  and  the  issuance  of  a  proposed 
decision  the  Commission  by  order  dated  April  4,  1947,  severed 
and  granted  the  application  of  WIBC,  leaving  for  comparative 
consideration  the  two  mutually  exclusive  applications  of  ap¬ 
pellant  and  intervenor  (R.  1976). 
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On  January  15,  1947,  the  Commission  adopted  a  Proposed 
Decision  (App.  279)  proposing  to  grant  the  application  of  Mid- 
America  Broadcasting  Corporation  and  to  deny  the  application 
of  appellant,  Kentucky  Broadcasting  Corporation,  Inc.  Ap¬ 
pellant  filed  its  exceptions  and  request  for  oral  argument  di¬ 
rected  to  the  Proposed  Decision  (App.  297)  and  oral  argument 
was  held  on  April  24,  1947  (App.  311),  at  which  time  counsel 
for  appellant  and  intervenor  were  directed  to  file  briefs  within 
ten  days.  Briefs  were  filed  by  each  party  on  May  5,  1947 
(R.  2034,  2087).  On  October  24,  1947,  the  Commission  re¬ 
leased  its  final  Decision  (App.  319)  granting  the  application 
of  Mid- America  Broadcasting  Corporation  and  denying  that  of 
appellant,  Kentucky  Broadcasting  Corporation,  Inc. 

On  November  13, 1947,  appellant  filed  a  petition  for  rehearing 
(App.  344)  and  a  request  for  oral  argument  (App.  342).  On 
December  31,  1947,  appellant  filed  a  supplemental  request  for 
oral  argument  (App.  373).  On  April  12, 1948,  the  Commission 
released  its  Memorandum  Opinion  and  Order  (App.  374) 
denying  appellant’s  petition  for  rehearing  and  its  petition  and 
supplemental  petition  for  oral  argument.  This  appeal  was 
taken  on  April  30, 1948. 

SUMMARY  OF  ARGUMENT 

I 

When  there  are  two  applications  for  the  use  of  the  same 
broadcast  facilities  in  the  same  city  and  each  applicant  proposes 
an  operation  sufficiently  in  the  public  interest  to  preclude  the 
independent  denial  of  either,  the  Commission  must  give  the 
applications  comparative  consideration  and  decide  which  pro¬ 
posed  operation  will  be  more  in  the  public  interest.  The  fact 
that  Kentucky  Broadcasting  Corporation,  appellant,  is  an  ex¬ 
isting  licensee  seeking  to  change  its  facilities  to  those  also  ap¬ 
plied  for  by  a  new  applicant,  Mid-America  Broadcasting 
Corporation,  Inc.,  intervenor,  does  not  as  such,  entitle  appellant 
to  preferential  treatment.  While  that  factor  may  have  rele¬ 
vance  in  situations  where  the  competitive  applicants  are,  in  all 
other  respects,  entirely  comparable,  the  Commission  found  no 
such  situation  to  be  the  case  in  this  proceeding.  For,  after 
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giving  the  applications  in  this  case  comparative  consideration 
on  the  basis  of  the  record,  the  Commission  was  able  to  conclude 
that  intervenor’s  policies  with  respect  to  the  carrying  of  pro¬ 
grams  of  local  interest  and  origin  were  better  adapted  to  serving 
the  needs  and  desires  of  the  population  to  be  served  than  were 
the  appellant’s,  and  that  other  factors  such  as  local  residence 
and  integration  of  ownership  and  operation  were  not  decisive  in 
resolving  the  question  of  which  of  the  two  competing  applicants 
should  be  preferred. 

II 

The  Commission  properly  denied  appellant’s  petition  for 
rehearing  since  it  did  not  present  any  new  material  facts  nor 
did  it  conform  to  the  requirements  of  the  Commission’s  Rules 
and  Regulations  pertaining  to  petitions  for  rehearing  alleging 
the  existence  of  newly  discovered  evidence.  As  to  the  allega¬ 
tions  of  appellant  that  certain  of  the  stockholders  and  officers 
of  Mid- America  Broadcasting  Corporation  had  been  connected 
with  other  corporations  involved  in  antitrust  proceedings, 
there  was  no  error  in  the  Commission’s  conclusion  that  even  if 
the  matters  alleged  were  true,  they  did  not  bear  adversely  on 
the  qualifications  of  Mid- America  to  be  a  broadcast  licensee. 
The  Commission  had  previously,  in  its  final  decision,  considered 
at  length  the  possibility  of  intervenor’s  obtaining  a  network 
affiliation  along  with  intervenor’s  assurance  that  it  would  not 
be  accepted  at  the  expense  of  local  programming,  and  the  peti¬ 
tion  for  rehearing  did  not  present  any  material  facts  contrary 
to  those  previously  considered  by  the  Commission  on  this  point. 
Nor  did  the  Commission  err  in  not  reopening  the  proceeding 
to  receive  evidence  concerning  the  effect  of  its  authorization  of 
two  new  daytime  stations  in  the  area  upon  intervenor’s  ability 
to  render  its  local  program  proposals  or  the  need  for  such  pro¬ 
grams.  The  Commission  recognized  the  authorization  of  these 
two  new  stations  in  its  final  decision,  but  the  existence  of  other 
stations  rendering  service  to  an  area  does  not  alter  the  correct¬ 
ness  of  the  Commission’s  decision  in  this  case  preferring  the 
applicant  who  proposed  a  service  better  designed  to  meet  the 
needs  and  desires  of  the  area,  whatever  the  particular  needs  may 
be.  Few,  the  day-to-day  determination  of  those  needs  and  de¬ 
sires  is  the  responsibility  of  the  station  licensee.  The  Com- 
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mission’s  decision  that  intervenor  proposed  better  local  pro¬ 
gramming  is  supported  by  the  evidence  in  the  record  and  its 
findings  of  fact  based  on  the  evidence  are  specific  and  un¬ 
ambiguous. 

ARGUMENT 

In  this  case,  the  Commission  has  granted  an  application  for 
a  new  standard  broadcast  station  at  Louisville,  Kentucky,  and 
has  denied  the  competing  application  of  appellant,  an  existing 
station  licensee  in  Louisville,  to  change  its  facilities  to  those 
granted  to  the  applicant  for  a  new  station,  intervenor  herein. 
After  giving  these  applications  comparative  consideration  on 
the  basis  of  the  record,  the  Commission  was  able  to  conclude 
that  the  intervenor’s  proposed  program  service  would  better 
serve  the  needs  and  desires  of  the  population  to  be  served  than 
appellant’s,  and  that  other  factors  such  as  local  residence  and 
integration  of  ownership  and  operation  are  not  decisive  in  re¬ 
solving  the  question  of  which  of  the  two  competing  applications 
should  be  preferred.  The  detailed  findings  in  the  Commis¬ 
sion’s  decision  show  that  the  Commission  was  especially  im¬ 
pressed  with  the  lack  of  local  programming  in  appellant’s  rec¬ 
ord  of  past  service,  considered  with  the  minor  change  it  pro¬ 
posed  in  its  future  service  in  this  respect,  as  compared  to  the 
far  more  extensive  local  programming  proposed  by  intervenor. 
In  comparing  the  relative  merits  of  appellant’s  and  intervenor’s 
applications,  the  Commission  was  able  to  conclude  that  inter¬ 
venor’s  policies  with  respect  to  the  carrying  of  programs  of  local 
interest  and  origin  were  better  adapted  to  serving  the  public 
interest  than  were  the  appellant’s.  The  Commission’s  author¬ 
ity  to  consider  program  service  plans  of  applicants  in  order  to 
determine  whether  they  will  serve  the  public  interest  in  their 
operation  is  not  questioned  by  appellant  and  is  well  established 
by  consistent  interpretation  by  the  Commission  of  the  Com¬ 
munications  Act  of  1934  and  a  settled  body  of  judicial  prece¬ 
dent.  It  is  equally  well  established  that  the  carrying  of  pro¬ 
grams  of  local  interest,  utilizing  local  talent,  and  affording  a 
means  of  self-expression  to  local  persons  and  groups  are  aspects 
of  operation  in  the  public  interest.  The  facts  in  the  record 
before  this  Court  afford  an  ample  basis  for  the  application  of 
these  well-settled  principles  to  reach  the  conclusion  at  which 
the  Commission  arrived. 
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L  The  Commission  properly  determined  that  a  grant  of  the 
Mid-America  application  would  better  serve  the  public 
interest  than  a  grant  of  the  Kentucky  application 

A.  The  Commission  gave  fall  and  fair  comparative  consideration  to  the  two 
competing  applications  for  new  facilities 

Appellant  makes  the  contention  that  it  was  denied  full  and 
fair  comparative  consideration  with  the  competing  application 
of  Mid- America,  and  urges  in  support  of  this  claim  that  the 
decision  is  based  upon  “extra-legal”  considerations  relating 
to  the  past  history  of  the  Mid- America  application  (Br.  9) 
that  the  Commission  failed  to  give  proper  weight  to  the 
fact  that  appellant  is  an  existing  licensee  (Br.  27),  and  that 
the  Commission  gave  improper  consideration  to  appellant’s 
past  program  service  (Br.  19).  These  agruments,  however, 
far  from  showing  that  the  two  applications  were  not  fairly 
given  comparable  consideration,  simmer  down  to  a  complaint 
that  appellant  was  not  given  preferred  consideration  solely  on 
the  basis  that  it  happens  to  be  an  existing  licensee  on  other 
facilities.  In  claiming  such  a  preferred  status,  appellant  fails 
to  recognize  the  nature  of  these  proceedings,  in  which  both 
appellant  and  Mid- America  are  in  the  status  of  new  applicants 
for  facilities  on  the  frequency  1080  kilocycles. 

This  is  not  a  proceeding  in  which  Mid-America  seeks  to  dis¬ 
place  appellant  from  its  existing  facilities  on  the  frequency 
1240  kilocycles,  operating  with  power  of  250  watts,  with  a 
competitive  application  for  those  facilities,  which  they  now 

enjoy,  such  as  the  proceeding  involved  in  Chicago  Federation 
of  Labor  v.  Federal  Radio  Commission,  59  App.  D.  C.  333  ;  41 
F.  2d  422.  The  Commission’s  decision  in  the  present  case  as 
to  the  disposition  of  the  facilities  on  1080  kilocycles,  leaves 
appellant  in  uninterrupted  enjoyment  of  the  rights  conferred 
by  its  present  license  to  operate  on  the  frequency  of  1240  kilo¬ 
cycles.  With  respect  to  the  new  facilities  on  the  frequency 
1080  kilocycles,  both  appellant  and  Mid-America  have  been 
treated  on  an  even  footing,  and  their  respective  showings  have 
been  afforded  full  comparative  consideration. 

Appellant  argues  that  this  is  not  so,  that  the  Commission 
has  not  applied  its  decision  in  Valdosta  Broadcasting  Company, 
3  Pike  &  Fischer  R.  R.  619,  to  give  weight  to  appellant’s 
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status  as  an  existing  licensee,  and  that  on  the  other  hand  the 
Commission  gave  weight  to  “extra-legal  considerations”  relat¬ 
ing  to  the  past  history  of  the  Mid- America  application.  But 
the  Commission’s  final  decision  makes  it  clear  enough  that 
these  arguments  are  without  foundation.  For  the  decision  in 
favor  of  Mid- America  is  plainly  based  on  the  conclusion  that 
the  Mid-America  program  proposals  were  superior  to  those 
of  appellant  and  that  consideration  of  other  factors  relating 
to  the  status  of  appellant  as  an  existing  licensee  and  the  degree 
of  local  residence  and  integration  of  management  and  control 
shown  by  both  applicants  did  not  serve  to  change  this  con¬ 
clusion.  In  this  connection,  the  Commission  gave  explicit 
consideration  to  the  Valdosta  case  and  pointed  out  that  the 
considerations  enunciated  in  that  case  are  applicable  only 
where  the  program  proposals  of  the  competing  applicants  are 
equally  meritorious  (App.  338).  The  Commission  further 
pointed  out  that  since  it  was  able  to  conclude  that  the  Mid- 
America  program  proposals  were  superior  to  the  Kentucky 
proposals  (which  were  substantially  identical  with  its  existing 
service),  the  Valdosta  case  had  no  bearing  (App.  338).  And 
it  was  solely  in  connection  with  this  discussion  that  the  Com¬ 
mission  in  its  final  decision  adverted  to  the  fact  that  Mid- 
America  had  been  in  1941,  before  the  intervention  of  the  war, 
an  applicant  and  grantee  of  facilities  on  the  same  frequency 
in  Louisville.  It  is  difficult  to  read  this  portion  of  the  final 
decision  and  to  find  in  it,  as  appellant  does,  any  reliance  on 
this  past  status  of  Mid-America  as  a  ground  for  decision.  Its 
meaning  is  plain  enough,  that  if  the  mere  historical  fact  that 
Kentucky  is  an  existing  licensee  on  another  frequency  is  to 
be  given  consideration  in  assigning  new  facilities  on  the  fre¬ 
quency  1080  kilocycles  in  the  Louisville  area,  then  certainly 
the  historical  fact  that  Mid- America  had  been  pursuing  its 
efforts  to  render  a  service  in  Louisville  on  those  facilities  since 
1941  would  equally  be  entitled  to  consideration.3  But  the 

3  In  this  respect,  Mid-America’s  position  is  more  comparable  to  that  of 
the  successful  applicant,  Rivers,  in  the  Valdosta  case  than  appellant’s.  For 
Rivers  had  also  applied  for  the  new  facilities  in  1942  and  was  unable 
to  pursue  that  application  to  a  successful  conclusion  because  of  wartime 
restrictions.  See  3  Pike  &  Fischer  619,  620. 
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final  decision  does  not  rest  on  these  considerations,  and  dis¬ 
cusses  them  in  connection  with  its  rejection  of  appellant’s 
claims  of  preference. 

It  is  difficult  to  understand  how  appellant  urges  both  that 
the  Commission  failed  to  give  it  preferred  status  as  an  exist¬ 
ing  licensee  and  that  the  Commission  improperly  considered  its 
past  program  service  in  assessing  its  proposed  program  service. 
Appellant  appears  to  argue  that  in  failing  to  grant  its  applica¬ 
tion  for  new  facilities,  the  Commission  has  in  some  way  penal¬ 
ized  appellant  for  its  existing  program  service  (Br.  19).  But 
that  argument  utterly  ignores  the  facts  in  this  case  and  the 
nature  of  the  proceedings.  The  Commission  made  no  finding 
of  any  kind  that  appellant’s  existing  service,  rendered  as  a 
licensee  of  facilities  on  the  frequency  1240  kilocycles,  when 
considered  alone,  is  not  in  the  public  interest.  But  the  absence 
of  any  such  disqualifying  finding  certainly  did  not  make  appel¬ 
lant’s  existing  program  service  irrelevant  to  a  consideration  of 
its  new  application  and  a  comparision  with  the  competing 
Mid- America  application,  as  appellant  seems  to  argue  (Br.  19). 
For  appellant’s  program  proposals  with  respect  to  its  new  ap¬ 
plication  for  facilities  on  the  frequency  1080  kilocycles  were 
no  more  than  its  existing  program  service  with  the  addition 
of  two  daily  farm  programs,  as  appellant’s  program  manager 
himself  testified  (App.  111).  Under  these  circumstances,  any 
comparison  of  appellant  and  Mid- America’s  program  proposal 
inevitably  involved  consideration  of  appellant’s  existing  serv¬ 
ice.3  The  alternative  to  comparison  of  the  two  applicants  with 

’Appellant’s  reference  (Br.  19)  to  “the  principle”  announced  in  Hearst 
Radio,  Inc.  v.  Federal  Communications  Commission,  —  App.  D.  C.  — , 
167  F.  2d  225,  227,  is  far  fetched.  In  the  language  quoted  from  that  case, 
which  did  not  involve  a  licensing  proceeding  on  competing  applications. 
Judge  Prettyman  was  commenting  upon  the  fairness  of  a  comparison  of 
the  performance  of  a  station  under  one  licensee  with  the  promises  previously 
made  by  a  predecessor  licensee  of  the  same  station.  What  the  proper  stand¬ 
ards  should  be  for  evaluating  a  licensee’s  performance  in  the  light  of  past 
promises  with  respect  to  the  same  station  is  not  an  issue  in  the  present 
proceedings.  The  Commission  had  before  it  the  quite  different  problem  of 
comparing  appellant’s  proposals  for  a  new  operation  with  Mid-America’s 
proposals.  It  made  this  comparison.  And  in  preferring  Mid-America  on 
the  basis  of  its  superior  proposals  for  programs  of  local  interest,  it  expressed 
the  expectation  that  Mid-America  would  fulfill  its  own  program  commit¬ 
ments  (App.  337-8),  and  not  appellant’s  or  anyone  else’s. 
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respect  to  their  program  proposals  apparently  suggested  by 
appellant  is  preference  of  the  applicant  who  happens  to  be  an 
existing  licensee  solely  on  that  ground.  But  such  a  disposition 
would  indeed  deny  the  two  applicants  the  full  and  fair  compar¬ 
ative  hearing  required  by  the  decision  in  Ashbacker  Radio  Corp. 
v.  Federal  Communication  Commission ,  326  U.  S.  327.  The 
Commission,  however,  did  evaluate  the  two  competing  ap¬ 
plicants  by  a  full  and  fair  comparison  on  all  substantial 
issues,  including  their  program  proposals.  The  Commission 
found  that  other  factors  such  as  local  residence  and  integration 
of  ownership  and  operation  did  not  afford  a  basis  for  preference 
between  the  two  applicants,  and  found  that  the  superiority  of 
Mid- America’s  program  proposals  did  afford  such  a  basis.  The 
record  fully  supports  that  finding,  as  the  discussion  below 
demonstrates. 

B.  The  Commission’s  findings  and  conclusion  that  Mid-America  should  be 
preferred  to  Kentucky  on  the  basis  of  its  proposed  program  service  are 
supported  by  the  evidence 

In  a  comparative  proceeding  before  the  Commission,  many 
varied  factors  may  enter  into  the  Commission’s  final  deter¬ 
mination  as  to  which  applicant  is  more  likely  to  serve  the  public 
interest  to  a  greater  degree  than  is  another  applicant.  While 
it  is  true  that  the  nature  and  quality  of  one  applicant’s  pro¬ 
posed  service,  or  the  record  of  past  performance  of  an  existing 
station  licensee,  might  be,  if  considered  alone,  sufficiently  meri¬ 
torious  to  warrant  a  finding  that  such  operation  was  or  would 
be  an  operation  in  the  public  interest,  in  a  comparative  pro¬ 
ceeding  the  Commission  must  decide  which  proposed  operation 
would  be  more  in  the  public  interest.  It  may  be  that  the 
operation  proposed  by  one  or  more  or  all  of  the  applicants 
would  not  be  in  the  public  interest  and  the  Commission  may 
so  find  and  independently  deny  any  or  all  such  applications. 
On  the  other  hand,  where  both  proposals  may  be  in  the  public 
interest,  as  in  the  present  case,  the  Commission  must  examine 
the  proposals  of  each  and,  on  a  comparative  basis,  decide  which 
applicant  is  to  be  preferred.  This  was  done  by  the  Commission 
in  this  case,  and  its  conclusions  are  based  on  detailed  findings 
of  fact  fully  supported  by  the  evidence  in  the  record. 
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seen  from  an  examination  of  its  past  operation  as  testified  to  by 
Mr.  McTigue,  its  vice  president  and  general  manager,  who  is 
also  a  stockholder  and  director  (App.  100).  As  to  religious 
programs,  he  testified  that  in  February  1946,  53  percent  were 
commercial  and  47  percent  sustaining,  that  all  of  its  daily  reli¬ 
gious  programs  were  commercial,  and  that  in  January,  four 
out  of  twelve  of  its  weekly  religious  programs  were  commer¬ 
cial  (App.  135).  The  station  no  longer  carries  any  programs 
of  the  Louisville  Council  of  Churches,  and  such  programs  were 
discontinued,  the  station  manager  testified,  because  the  Coun¬ 
cil  could  not  supply  ministers  (App.  135).  Nor  does  the  sta¬ 
tion  carry  religious  services  by  any  of  the  established  Prot¬ 
estant,  Catholic,  or  Jewish  churches  in  Louisville  (App.  154- 
155).  As  to  the  reason  for  the  station’s  not  carrying  such 
religious  programs,  the  station  manager  testified  the  church 
people  were  too  busy  with  their  regular  assignments  and  could 
not  take  on  additional  assignments  (App.  155).  The  record 
does  not  show  that  appellant  in  any  way  tried  to  build  up  such 
programs,  assist  church  officials  in  the  production  and  presen¬ 
tation  of  them,  or  did  anything  further  than  to  make  a  bare 
offer  of  time  to  religious  groups  for  programs  they  might  wish 
to  present  (App.  155).  Appellant  has  no  members  of  its  staff 
assigned  to  gathering  local  news  and  obtains  such  news  only 
from  the  Associated  Press  (App.  163).  There  is  nothing  in 
the  record  to  show  to  what  extent,  if  any,  appellant  carries 
local  live  sustaining  programs  designed  to  develop  local  talent 
and  programming  in  the  fields  of  music,  drama,  and  speech. 
Appellant’s  general  manager  testified  that  it  is  the  policy  of 
the  station  to  make  its  facilities  available  for  the  discussion  of 
controversial  issues  (App.  163)  but  again  the  record  does  not 
show  to  what  extent,  if  any,  local  forum  or  round-table  type 
broadcasts  have  been  carried  to  present  to  the  listening  audi¬ 
ence  various  views  with  respect  to  local  controversial  issues  of 
public  importance.  On  all  of  these  matters,  the  Commission 
made  specific  findings  of  fact  (App.  331). 

The  Commission  set  forth  in  its  findings  that  an  analysis 
of  appellant’s  program  schedules  for  the  week  submitted  by 
appellant  (App.  201-219,  Ex.  8)  showed  that  the  total  time 
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devoted  each  day  to  local  sustaining  broadcasts  was  as  follows 
(App.  330) : 


Monday  through 
Friday 

Saturday 

Sunday 

8:00  a.  m.  to  12  noon . . 

None . 

1  boor. . 

1  hour  20  min. 
5  min. 

None. 

12.-00  p.  m.  to  6  p.  m . . . 

15  min  . 

40  min . 

6:00  p.  m.  to  11*0  p.  m . 

Appex.30min _ 

30  min . 

As  the  findings  further  state  (App.  331):  “During  the  6:00 
p.  m.  to  11:00  p.  m.  segment  of  the  day  of  Sunday,  April  14, 
all  programs  were  network  commercial.  During  the  same  seg¬ 
ment  of  weekdays,  with  the  exception  of  one  civic  program  of 
15  minutes  duration  on  Thursday  night,  local  live  sustaining 
programs  were  limited  to  a  daily  15-minute  news-sports  broad¬ 
cast.” 5  Thus,  out  of  the  thirty  desirable  evening  listening 
hours,  a  total  of  three  hours  was  devoted  to  local  sustaining 
programs,  of  which  only  one-half  of  the  total  consisted  of  local 
live  sustaining  programs. 

While  it  is  true  appellant  submitted  exhibits  which  pur¬ 
ported  to  cover  a  two-year  period  set  up  by  months  (App.  115) 
to  show  what  appellant  had  carried  as  public  service  programs 
(App.  245,  Ex.  9-A),  religious  programs  (App.  245,  Ex.  9-B), 
educational  programs  (App.  270,  Ex.  9-C),  and  civic  programs 
(App.  274,  Ex.  9-D),  these  exhibits  were  mere  lists  and  showed 
neither  the  duration  of  the  programs,  the  origin  of  the  pro¬ 
grams,  whether  local  or  network,  the  time  of  day  when  they 
were  broadcast,  or  whether  they  were  commercial  or  sustain¬ 
ing  programs.  As  to  the  list  of  public  service  programs  and 

•During  the  6:00  p.  m.  to  11:00  p.  m.  segment  of  weekdays,  the  local 
sustaining  programs  broadcast  were : 

Monday — a  15-minute  news-sports  program  (App.  205). 

Tuesday — a  one-half  hour  transcribed  program,  “Wake-Up,  America” 
(App.  208),  and  a  15-minute  news-sports  program  (App.  208). 

Wednesday — a  15-minute  transcribed  program,  “Lest  We  Forget”  (App. 
210),  a  15-minute  transcribed  program,  “Cancer  Control”  (App.  211),  and 
a'15-minute  news-sports  program  (App.  211). 

Thursday — a  15-minute  program,  “Bouquets  and  Brickbats”  (App.  214), 
and  a  15-minute  news-sports  program  (App.  214). 

Friday — a  15-minute  news-sports  program  (App.  217). 

Saturday — a  15-minute  news-sports  program  (App.  219)  and  a  15-minute 
program,  “Dancing  Party”  (App.  219). 


16 


Appellant  alleges  that  the  record  shows  that  intervenor 
contemplates  and  will  obtain  a  network  affiliation  and  that 
with  a  network  affiliation  intervenor’s  entire  program  schedule 
would  have  to  be  completely  revised  and  so  the  Commission 
erred  in  failing  to  find  that  intervenor  had  not  established 
that  it  would  be  able  to  render  the  local  program  service  it 
proposed.  This  allegation  is  contrary  to  the  evidence  of  record. 
The  evidence  shows  that  the  intervenor  considered  that  the 
primary  need  in  the  Louisville  area  was  for  a  local  service  and 
that  intervenor  proposed  to  render  such  a  service.  While 
witnesses  for  intervenor  stated  a  network  affiliation  might  be 
desirable,  it  would  not  be  accepted  if  it  would  be  at  the  expense 
of  intervenor’s  local  service  and  particularly  not  if  it  would 
interfere  with  the  carrying  of  local  sustaining  programs  during 
the  desirable  evening  hours  of  7 :  00  to  1 1 :  00  p.  m.7  The  Com- 

7  Testimony  of  Mr.  Trost,  first  vice  president,  stockholder,  and  member 
of  the  Board  of  Directors  (App.  43-49) : 

Q.  Do  you  expect  to  have  a  network  affiliation? 

A.  I  do  not  know. 

The  Presiding  Officer.  I  didn't  quite  understand  that — you  do  not 
know? 

A.  We  have  none  in  prospect. 

***** 

The  Presiding  Officer.  I  think  Mr.  Welch’s  question  is  pretty  clear. 
He  wants  to  know  what  the  Board  has  decided  on  the  matter  of  whether 
there  shall  or  shall  not  be  a  chain  affiliation.  Has  it  been  definitely 
determined  that  there  will  be,  or  is  the  question  still  open? 

A.  No ;  it  hasn’t  been  decided.  I  would  think  that  if  we  could  get  a 
hook-up,  that  we  would  certainly  like  to  have  it. 

Q.  Is  that  the  feeling  of  the  board? 

A.  Oh,  yes ;  that  is  the  feeling  of  the  board. 

Q.  Have  you  had  any  negotiations  or  discussion  with  any  network? 

A.  No,  sir. 

Q.  None  whatsoever? 

A.  No. 

***** 

The  Presiding  Officer.  As  I  understand  it,  you  will  have  a  network 
affiliation  if  satisfactory  arrangements  can  be  made? 

A.  That  is  correct,  sir. 

Testimony  of  Mr.  Levi,  stockholder  and  member  of  the  Board  of  Di¬ 
rectors  (App.  57-58) : 

The  Presiding  Officer.  What  is  your  thought  and  what  is  the  thought 
of  the  Board  with  reference  to  these  sustaining  programs  during  the 
hours  of  7 : 00  and  11 : 00  p.  m.  in  the  evening? 
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mission,  in  preferring  the  program  proposals  of  intervenor  and 
concluding  that  they  would  better  serve  the  people  in  the  area 
took  the  above  factor  into  consideration  and  its  findings 
(App.  325)  and  decision  (App.  337)  on  this  point  are  fully 
supported  by  the  record. 

A.  Between  the  hours  of  7 : 00  and  11 : 00? 

The  Presiding  Officer.  The  most  desirable  hours ;  yes. 

A.  It  is  the  Board’s  view,  and  we  have  prepared  our  program  schedule 
on  that  basis,  that  a  fair  proportion  of  that  must  go  into  the  better 
listening  hours. 

The  Presiding  Officer.  And  if  you  could  not  make  an  arrangement 
with  a  chain  organization  which  would  enable  you  to  give  that  sus¬ 
taining  time  during  the  hours  of  7 : 00  and  11 : 00,  you  would  not - 

A.  I  would  certainly  vote  against  it 
Further  testimony  of  Mr.  Levi  (App.  97-98) : 

The  Presiding  Officer.  Yes,  Mr.  Levi;  I  think  you  said  that  if 
satisfactory  arrangements  could  be  made,  there  would  be  a  chain 
arrangement? 

A.  Yes,  sir. 

Q.  Now,  what  do  you  mean  by  satisfactory  arrangements,  from  what 
standpoint? 

A.  I  mean  not  only  from  the  financial  standpoint,  but  from  the 
standpoint  of  being  able  to  make  an  arrangement  with  a  chain  whereby 
you  would  not  have  to  sacrifice  your  local  service  in  order  to  get  into 
their  wealth  of  talent  I  think,  of  course,  they  can  obtain  more 
entertainment  talent  the  way  they  are  located  than  we  can,  which  is 
a  desirable  thing.  But  I  don’t  think  it  is  desirable  at  the  expense  of 
local  service. 

Q.  Now,  you  heard  the  previous  witness  testify  with  regard  to  pro¬ 
gram  service? 

A.  You  mean  Mr.  Batchelder? 

Q.  Yes. 

A.  Yes,  sir. 

Q.  Now,  this  type  of  service,  I  assume,  is  the  service  which  the 
applicant  feels  is  needed  in  the  Louisville  area? 

A.  That  is  correct,  sir. 

Q.  I  take  it  that  the  applicant  feels  that  no  other  type  of  service  is 
needed  in  that  area. 

A.  The  networks  are  all  there  already. 

Q.  In  other  words,  if  in  the  future  a  chain  arrangement  should  be 
made,  then  of  course  this  entire  program  set-up  testified  to  yesterday 
will  have  to  be  scrapped  in  its  entirety? 

A.  The  details  of  it  would  have  to  be  completely  changed. 

Q.  Wouldn’t  the  substance  of  necessity  have  to  be  changed  also,  sir? 

A.  I  don’t  think  so,  sir.  I  think  there  might  be  a  substitution  of  some 
types  of  services  for  others,  but  not  at  the  sacrifice  of  local  programs. 

Q.  You  testified  that  the  need  was  for  a  purely  local  service  and  not 
a  chain  service? 

A.  Largely  for  local  service. 
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seen  from  an  examination  of  its  past  operation  as  testified  to  by 
Mr.  McTigue,  its  vice  president  and  general  manager,  who  is 
also  a  stockholder  and  director  (App.  100).  As  to  religious 
programs,  he  testified  that  in  February  1946,  53  percent  were 
commercial  and  47  percent  sustaining,  that  all  of  its  daily  reli¬ 
gious  programs  were  commercial,  and  that  in  January,  four 
out  of  twelve  of  its  weekly  religious  programs  were  commer¬ 
cial  (App.  135).  The  station  no  longer  carries  any  programs 
of  the  Louisville  Council  of  Churches,  and  such  programs  were 
discontinued,  the  station  manager  testified,  because  the  Coun¬ 
cil  could  not  supply  ministers  (App.  135).  Nor  does  the  sta¬ 
tion  carry  religious  services  by  any  of  the  established  Prot¬ 
estant,  Catholic,  or  Jewish  churches  in  Louisville  (App.  154- 
155).  As  to  the  reason  for  the  station’s  not  carrying  such 
religious  programs,  the  station  manager  testified  the  church 
people  were  too  busy  with  their  regular  assignments  and  could 
not  take  on  additional  assignments  (App.  155).  The  record 
does  not  show  that  appellant  in  any  way  tried  to  build  up  such 
programs,  assist  church  officials  in  the  production  and  presen¬ 
tation  of  them,  or  did  anything  further  than  to  make  a  bare 
offer  of  time  to  religious  groups  for  programs  they  might  wish 
to  present  (App.  155).  Appellant  has  no  members  of  its  staff 
assigned  to  gathering  local  news  and  obtains  such  news  only 
from  the  Associated  Press  (App.  163).  There  is  nothing  in 
the  record  to  show  to  what  extent,  if  any,  appellant  carries 
local  live  sustaining  programs  designed  to  develop  local  talent 
and  programming  in  the  fields  of  music,  drama,  and  speech. 
Appellant’s  general  manager  testified  that  it  is  the  policy  of 
the  station  to  make  its  facilities  available  for  the  discussion  of 
controversial  issues  (App.  163)  but  again  the  record  does  not 
show  to  what  extent,  if  any,  local  forum  or  round-table  type 
broadcasts  have  been  carried  to  present  to  the  listening  audi¬ 
ence  various  views  with  respect  to  local  controversial  issues  of 
public  importance.  On  all  of  these  matters,  the  Commission 
made  specific  findings  of  fact  (App.  331). 

The  Commission  set  forth  in  its  findings  that  an  analysis 
of  appellant’s  program  schedules  for  the  week  submitted  by 
appellant  (App.  201-219,  Ex.  8)  showed  that  the  total  time 
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devoted  each  day  to  local  sustaining  broadcasts  was  as  follows 
(App.  330) : 


Monday  through 
Friday 

Saturday 

Sunday 

8:00  a.  m.  to  12  noon . 

None . 

1  hour. . 

1  hour  20  min. 
5  min. 

None. 

12:00  p.  m.  to  6  p.  m . 

15  min . 

40  min . 

6:00  p.  m.  to  11:00  p.  m . 

Appex.  30  min _ _ 

30  min . 

As  the  findings  further  state  (App.  331):  “During  the  6:00 
p.  m.  to  11:00  p.  m.  segment  of  the  day  of  Sunday,  April  14, 
all  programs  were  network  commercial.  During  the  same  seg¬ 
ment  of  weekdays,  with  the  exception  of  one  civic  program  of 
15  minutes  duration  on  Thursday  night,  local  live  sustaining 
programs  were  limited  to  a  daily  15-minute  news-sports  broad¬ 
cast.” 5  Thus,  out  of  the  thirty  desirable  evening  listening 
hours,  a  total  of  three  hours  was  devoted  to  local  sustaining 
programs,  of  which  only  one-half  of  the  total  consisted  of  local 
live  sustaining  programs. 

While  it  is  true  appellant  submitted  exhibits  which  pur¬ 
ported  to  cover  a  two-year  period  set  up  by  months  (App.  115) 
to  show  what  appellant  had  carried  as  public  service  programs 
(App.  245,  Ex.  9-A),  religious  programs  (App.  245,  Ex.  9-B), 
educational  programs  (App.  270,  Ex.  9-C),  and  civic  programs 
(App.  274,  Ex.  9-D),  these  exhibits  were  mere  lists  and  showed 
neither  the  duration  of  the  programs,  the  origin  of  the  pro¬ 
grams,  whether  local  or  network,  the  time  of  day  when  they 
were  broadcast,  or  whether  they  were  commercial  or  sustain¬ 
ing  programs.  As  to  the  list  of  public  service  programs  and 

“During  the  6:00  p.  m.  to  11:00  p.  m.  segment  of  weekdays,  the  local 
sustaining  programs  broadcast  were : 

Monday — a  15-minute  news-sports  program  (App.  205). 

Tuesday — a  one-half  hour  transcribed  program,  “Wake-Up,  America” 
(App.  208),  and  a  15-minute  news-sports  program  (App.  208). 

Wednesday — a  15-minute  transcribed  program,  “Lest  We  Forget”  (App. 
210),  a  15-minute  transcribed  program,  “Cancer  Control”  (App.  211),  and 
a  15-minute  news-sports  program  (App.  211). 

Thursday — a  15-minute  program,  “Bouquets  and  Brickbats”  (App.  214), 
and  a  15-minute  news-sports  program  (App.  214). 

Friday — a  15-minute  news-sports  program  (App.  217). 

Saturday — a  15-minute  news-sports  program  (App.  219)  and  a  15-minute 
program,  “Dancing  Party”  (App.  219). 
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religious  programs,  the  general  manager  at  the  hearing  at¬ 
tempted  to  start  down  each  list  and  indicate  whether  the  pro¬ 
gram  was  local  or  network  (App.  116-119).  As  to  the  educa¬ 
tional  and  civic  programs,  the  same  thing  was  done,  the  wit¬ 
ness  adding  whether  the  program  was  sustaining  or  commer¬ 
cial  as  to  the  part  of  the  list  as  to  which  he  testified  (App.  119- 
123).  He  then  went  back  and  attempted  to  identify  some  of 
the  public  service  and  religious  programs  as  commercial  or 
sustaining  (App.  123).  Commission  counsel  also  attempted 
to  determine  the  duration  and  nature  of  some  of  these  pro¬ 
grams  (App.  147-153,  160).  This  inadequate  partial  iden¬ 
tification  of  only  a  minor  portion  of  these  listed  programs,  scat¬ 
tered  over  pages  of  the  record  in  a  vain  attempt  to  bring  out 
any  facts  concerning  these  programs  from  which  the  Commis¬ 
sion  could  arrive  at  an  intelligent  understanding  thereof,  re¬ 
sulted  in  the  Commission’s  being  required  to  turn  to  the  sched¬ 
ule  of  appellant’s  programs  actually  being  presented  by  it 
(App.  201-219)  and  to  appellant’s  analysis  thereof  (App.  221), 
along  with  the  testimony  of  Mr.  McTigue  concerning  its  actual 
program  schedule  and  policy,  to  determine  the  actual  nature 
of  appellant’s  service.  As  the  record  clearly  shows,  appellant 
has  carried  few  local  sustaining  programs,  and  as  will  be  seen 
by  a  comparison  of  appellant’s  proposals  with  those  of  inter- 
venor,  the  record  supports  the  Commission’s  conclusion  that 
intervenor’s  application  was  to  be  preferred  on  the  basis  of 
proposed  local  program  service. 

As  has  been  already  noted,  intervenor  proposes  to  devote 
17.80%  of  its  time  to  local  live  sustaining  programs,  and  a 
total  of  35.10%  of  its  time  to  local  sustaining  programs  (App. 
194,  Ex.  32).  It  proposes  to  seek,  develop,  and  broadcast 
programs  presenting  controversial  issues  of  public  importance 
and  interest  and  other  such  programs  of  civic  interest,  which 
would  be  carried  on  a  sustaining  basis  (App.  44-45).  All 
religious  programs,  as  well  as  education  programs,  and  certain 
sports  programs  such  as  school  athletic  broadcasts,  would  also 
be  carried  as  sustaining  programs  (App.  45-47).  Intervenor 
prepared  its  program  policy  and  proposed  schedule  after  inter¬ 
viewing  numerous  individuals  connected  with  civic,  charitable, 
and  other  community  organizations  (App.  196,  Ex.  35;  App. 
69,  77)  and  after  offering  time  on  a  sustaining  basis  to  all 
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persons  so  contacted  (App.  77).  Actual  time  is  alloted  in  its 
program  schedule  for  religious  sustaining  broadcasts,  one  hour 
on  Sundays  and  fifteen  minutes  daily  Monday  through  Friday, 
to  be  presented  through  the  cooperation  of  the  Louisville 
Council  of  Churches  (App.  70,  App.  187-193,  Ex.  31).  A 
fifteen-minute  weekly  Jewish  religious  program  will  be  carried 
(App.  70) .  Educational  programs  in  connection  with  the  pub¬ 
lic  and  parochial  schools  will  be  carried  (App.  71).  Intervenor 
testified  that  it  proposed  to  carry  a  weekly  forum  program 
for  the  discussion  of  issues  of  public  importance,  discussions 
by  labor  leaders  and  management  of  labor  controversies,  musical 
programs  during  desirable  listening  hours  such  as  the  Louisville 
Philharmonic  Orchestra  and  the  Louisville  Summer  Opera, 
dramatic  programs,  children’s  programs,  farm  programs,  and 
three  daily  sports  programs  (App.  70-72) .  Intervenor  does  not 
propose  the  mere  offering  of  sustaining  time  for  such  programs, 
but  intends  to  seek  and  develop  them  (App.  44)  in  such  a  way 
as  to  render  a  local  service  to  the  community.®  Another  witness 
for  intervenor,  a  stockholder  and  director,  who  was  a  lifelong 
resident  of  Louisville,  testified  that  one  of  the  outstanding  needs 
of  the  community  which  would  be  filled  by  a  local  station  was 
for  local  news  coverage.  Intervenor  proposed  to  have  three 
members  of  its  staff  assigned  to  this  work  (App.  50-51).  The 
Commission  made  specific  findings  of  fact  as  to  these  various 
ways  in  which  intervenor  proposed  to  serve  the  needs  of  Louis¬ 
ville  by  meritorious  local  programming  (App.  325-326).  On 
the  basis  of  these  findings,  fully  supported  by  the  evidence  as 
above  set  forth,  the  Commission  was  correct  in  concluding  “that 
the  programs  to  be  offered  by  Mid- America  will  better  serve 
the  people  of  Louisville  and  its  environs  than  will  the  proposed 
programs  of  Kentucky  Broadcasting”  (App.  337). 

‘Thus  in  connection  with  its  farm  programs,  a  witness  for  intervenor 
testified  that  its  director  of  farm  programs  “*  *  *  will  not  only  direct 
the  program  or  supervise  the  programs,  of  the  station,  but  that  he  will  go 
out  into  the  field  and  advise  farmers,  interview  them,  and  record  the  inter¬ 
views  with  them  which  will  be  broadcast  at  a  later  date,  and  try  to  be  of 
real  service  to  the  farmers  in  connection  with  the  farm  programs  of  the 
station”  (App.  70).  As  to  dramatic  programs,  he  testified  “•  *  *  it  is 
planned  to  encourage  the  local  radio  writers  by  giving  cash  prizes  for  original 
30-minute  dramatic  scripts,  and  also  the  time  for  the  broadcasting  of  them” 
(App.  72). 

816117 — 48 - 8 
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Appellant  alleges  that  the  record  shows  that  intervenor 
contemplates  and  will  obtain  a  network  affiliation  and  that 
with  a  network  affiliation  intervenor’s  entire  program  schedule 
would  have  to  be  completely  revised  and  so  the  Commission 
erred  in  failing  to  find  that  intervenor  had  not  established 
that  it  would  be  able  to  render  the  local  program  service  it 
proposed.  This  allegation  is  contrary  to  the  evidence  of  record. 
The  evidence  shows  that  the  intervenor  considered  that  the 
primary  need  in  the  Louisville  area  was  for  a  local  service  and 
that  intervenor  proposed  to  render  such  a  service.  While 
witnesses  for  intervenor  stated  a  network  affiliation  might  be 
desirable,  it  would  not  be  accepted  if  it  would  be  at  the  expense 
of  intervenor’s  local  service  and  particularly  not  if  it  would 
interfere  with  the  carrying  of  local  sustaining  programs  during 
the  desirable  evening  hours  of  7 :  00  to  1 1 :  00  p.  m.7  The  Corn- 

testimony  of  Mr.  Trost,  first  vice  president,  stockholder,  and  member 
of  the  Board  of  Directors  (App.  43-49) : 

Q.  Do  you  expect  to  have  a  network  affiliation? 

A.  I  do  not  know. 

The  Presiding  Officer.  I  didn’t  quite  understand  that — you  do  not 
know? 

A.  We  have  none  in  prospect. 

*  *  *  *  • 

The  Presiding  Officer.  I  think  Mr.  Welch’s  (question  is  pretty  clear. 
He  wants  to  know  what  the  Board  has  decided  on  the  matter  of  whether 
there  shall  or  shall  not  be  a  chain  affiliation.  Has  it  been  definitely 
determined  that  there  will  be,  or  is  the  question  still  open? 

A.  No ;  it  hasn’t  been  decided.  I  would  think  that  if  we  could  get  a 
hook-up,  that  we  would  certainly  like  to  have  it. 

Q.  Is  that  the  feeling  of  the  board? 

A.  Oh,  yes ;  that  is  the  feeling  of  the  board. 

Q.  Have  you  had  any  negotiations  or  discussion  with  any  network? 

A.  No,  sir. 

Q.  None  whatsoever? 

A.  No. 

«  *  *  *  • 

The  Presiding  Officer.  As  I  understand  it,  you  will  have  a  network 
affiliation  if  satisfactory  arrangements  can  be  made? 

A.  That  is  correct,  sir. 

Testimony  of  Mr.  Levi,  stockholder  and  member  of  the  Board  of  Di¬ 
rectors  (App.  57-58) : 

The  Presiding  Officer.  What  is  your  thought  and  what  is  the  thought 
of  the  Board  with  reference  to  these  sustaining  programs  during  the 
hours  of  7 : 00  and  11 : 00  p.  m.  in  the  evening? 
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mission,  in  preferring  the  program  proposals  of  intervenor  and 
concluding  that  they  would  better  serve  the  people  in  the  area 
took  the  above  factor  into  consideration  and  its  findings 
(App.  325)  and  decision  (App.  337)  on  this  point  are  fully 
supported  by  the  record. 

A.  Between  the  hours  of  7 : 00  and  11 : 00? 

The  Presiding  Officer.  The  most  desirable  hours ;  yes. 

A.  It  is  the  Board’s  view,  and  we  have  prepared  our  program  schedule 
on  that  basis,  that  a  fair  proportion  of  that  must  go  into  the  better 
listening  hours. 

The  Presiding  Officer.  And  if  you  could  not  make  an  arrangement 
with  a  chain  organization  which  would  enable  you  to  give  that  sus¬ 
taining  time  during  the  hours  of  7 : 00  and  11 : 00,  you  would  not - 

A.  I  would  certainly  vote  against  it 
Further  testimony  of  Mr.  Levi  (App.  97-98) : 

The  Presiding  Officer  Yes,  Mr.  Levi;  I  think  you  said  that  if 
satisfactory  arrangements  could  be  made,  there  would  be  a  chain 
arrangement? 

A.  Yes,  sir. 

Q.  Now,  what  do  you  mean  by  satisfactory  arrangements,  from  what 
standpoint? 

A.  I  mean  not  only  from  the  financial  standpoint,  but  from  the 
standpoint  of  being  able  to  make  an  arrangement  with  a  chain  whereby 
you  would  not  have  to  sacrifice  your  local  service  in  order  to  get  into 
their  wealth  of  talent  I  think,  of  course,  they  can  obtain  more 
entertainment  talent  the  way  they  are  located  than  we  can,  which  is 
a  desirable  thing.  But  I  don’t  think  it  is  desirable  at  the  expense  of 
local  service. 

Q.  Now,  you  heard  the  previous  witness  testify  with  regard  to  pro¬ 
gram  service? 

A.  You  mean  Mr.  Batchelder? 

Q.  Yes. 

A.  Yes,  sir. 

Q.  Now,  this  type  of  service,  I  assume,  is  the  service  which  the 
applicant  feels  is  needed  in  the  Louisville  area? 

A.  That  is  correct,  sir. 

Q.  I  take  it  that  the  applicant  feels  that  no  other  type  of  service  is 
needed  in  that  area. 

A.  The  networks  are  all  there  already. 

Q.  In  other  words,  if  In  the  future  a  chain  arrangement  should  be 
made,  then  of  course  this  entire  program  set-up  testified  to  yesterday 
will  have  to  be  scrapped  in  its  entirety? 

A.  The  details  of  it  would  have  to  be  completely  changed. 

Q.  Wouldn’t  the  substance  of  necessity  have  to  be  changed  also,  sir? 

A.  I  don’t  think  so,  sir.  I  think  there  might  be  a  substitution  of  some 
types  of  services  for  others,  but  not  at  the  sacrifice  of  local  programs. 

Q.  You  testified  that  the  need  was  for  a  purely  local  service  and  not 
a  chain  service? 

A.  Largely  for  local  service. 
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C.  The  Commission  properly  concluded  that  the  factors  of  local  residence- 
and  integration  of  management  and  control  offered  no  reasonable 
basis  for  choosing  between  the  two  applicants  in  the  light  of  the 
existence  of  a  more  decisive  factor 

Appellant  makes  several  related  arguments  with  respect  to 
intervenor’s  knowledge  of  the  needs  of  the  Louisville  area  for 
radio  service  and  the  likelihood  that  appellant  will  serve  these 
needs.  Appellant  states  that  intervenor  prepared  its  program 
schedule  without  any  knowledge  of  the  availability  of  the  talent 
to  carry  it  into  effect  and  without  making  any  survey  to  deter¬ 
mine  the  needs  and  desires  of  the  listeners  in  the  Louisville  area 
(Br.  18).  Appellant  also  alleges  that  it  should  have  been  pre¬ 
ferred  because  “70  percent  of  its  stock  is  owned  by  established 
residents  of  Louisville  and  that  only  55.64  percent  of  the  stock 
of  intervenor  is  owned  by  residents,  of  which  amount  9.60  per¬ 
cent  is  owned  and  voted  by  a  bank  *  *  *”  (Br.  22).  Fur¬ 
ther,  appellant  argues  that  its  application  should  have  been 
preferred  because  holders  of  66.6  percent  of  its  stock  will  devote 
full  time  to  the  operation  of  the  station  whereas  none  of  inter¬ 
venor’s  officers,  directors,  or  stockholders  will  do  so  (Br.  25). 

Appellant  cites  previous  Commission  cases  to  the  effect  that, 
in  deciding  among  mutually  exclusive  applicants,  the  Commis¬ 
sion  has  adopted  a  policy  of  comparing  the  extent  of  local  resi¬ 
dence  and  local  activities  of  the  officers,  directors,  and  stock¬ 
holders,  and  participation  by  such  persons  in  the  management 
and  operation  of  the  proposed  station.  As  appellant  states, 
among  the  reasons  for  this  rule  is  the  reason  that  persons  living 
in  a  community  have  a  better  knowledge  of  local  civic  affairs, 
acquaintance  with  community  activities,  and  understanding  of 
local  needs  and  desires  (Br.  22).  Appellant  further  recognizes 
that  the  reason  for  the  Commission’s  preference  of  the  applicant 
proposing  the  greater  degree  of  integration  of  ownership  and 
operation  is  that  such  an  operation  will  better  effectuate  the 
station  policies  and  the  public  interest  ( Br.  24) .  Had  the  Com¬ 
mission  found  the  program  proposals  of  appellant  and  inter¬ 
venor  equally  meritorious,  then  the  Commission  might  properly 
have  looked  to  the  factors  of  local  residence  and  integration 
of  ownership  and  management  to  see  which  applicant  would 
more  likely  carry  out  the  policies  and  programming  it  proposed. 
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These  are  factors  which  the  Commission  considers  as  a  part  of 
its  determination  of  the  type  of  service  a  station  will  likely 
render.  As  the  Commission  pointed  out  in  its  decision  (App. 
339),  “Although  the  place  of  residence  and  the  extent  of  par¬ 
ticipation  in  station  operations  of  a  controlling  stockholder 
are  frequently  important  factors  in  evaluating  the  nature  of 
the  service  an  applicant  is  likely  to  render  to  a  community, 
in  the  case  of  an  existing  operation,  such  as  WINN  (Appellant), 
we  have  the  even  better  criterion  of  a  past  performance  upon 
which  to  determine  the  nature  of  prospective  operations.”  The 
Commission  had  carefully  considered  appellant’s  past  opera¬ 
tion  along  with  the  minor  changes  it  proposed,  compared  it  to 
the  operation  proposed  by  intervenor,  and  concluded  that  the 
programming  proposed  by  intervenor  would  render  a  better 
service  to  the  area. 

Appellant’s  argument  that  the  Commission  should  have 
considered  that  70%  of  appellant’s  stock  is  owned  by  local 
residents  completely  ignores  the  fact  that  the  Commission  did 
not  find,  and  was  unable  to  do  so  from  the  evidence  in  the  record, 
that  Mrs.  Kendrick,  who  owns  56%  of  the  stock,  is  a  resident 
of  Louisville  or  has  been  for  any  particular  period  of  time. 
The  Commission  in  its  findings  on  this  point  set  out  the  con¬ 
flicting  evidence  (App.  327-328) .  Although  there  was  a  conflict 
in  the  evidence  on  this  point,  Mrs.  Kendrick  did  not  appear 
and  testify  at  the  hearing  nor  did  appellant  offer  any  docu¬ 
mentary  proof  of  Mrs.  Kendrick’s  Louisville  residence.  The 
Commission  stated  in  its  decision  that  appellant  had  not  sus¬ 
tained  the  burden  of  proof  which  was  necessary  for  affirmative 
findings  by  the  Commission  that  Mrs.  Kendrick  was  a  resident 
of  Louisville  and  that  she  had  actively  participated  in  the 
day-to-day  operation  of  the  Station  since  her  husband’s  death 
in  1944  (App.  339). 

Appellant  argues  that  intervenor’s  program  schedule  was  pre¬ 
pared  without  any  knowledge  of  the  availability  of  the  talent 
to  carry  it  into  effect,  without  making  any  survey  to  determine 
the  needs  and  desires  of  the  listeners  in  the  Louisville  area,  and 
that  it  was  prepared  by  a  resident  of  Baltimore,  Maryland, 
hired  for  the  purpose.  This  argument  is  without  merit. 
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Mr.  Batchelder  was  employed  by  intervenor  as  an  advisor 
and  consultant  in  connection  with  the  preparation  of  its  applica¬ 
tion,  particularly  with  respect  to  programming,  personnel,  cost 
of  operations,  and  similar  matters,  according  to  his  testimony 
(App.  68).  But  that  certainly  does  not  mean  the  application 
was  prepared  by  a  nonresident  acting  alone  who  knew  nothing 
of  the  talent  and  needs  of  the  area.  Were  any  such  person 
unfamiliar  with  a  particular  area  to  attempt  to  formulate  plans 
for  a  radio  service  in  that  area,  he  would  of  course  have  to 
determine  the  needs  of  the  area  in  some  manner  as  well  as 
the  means  in  which  he  could  best  serve  those  needs.  In  such 
a  case,  a  survey  of  the  needs  and  desires  of  the  area  would  be 
most  appropriate.  But  obviously  there  is  no  hard  and  fast  rule 
as  to  when  a  survey  of  an  area  is  necessary.  When  those  pre¬ 
paring  the  plans  for  the  proposed  radio  service  are  themselves 
thoroughly  familiar  with  the  area,  or  where  they  are  directly 
supervising  the  work,  as  was  done  in  this  case,  there  is  no  reason 
why  they  should  conduct  a  survey  to  gather  knowledge  they 
already  possess.  Such  a  requirement  would  be  unreasonable 
and  serve  no  purpose.  Mr.  Batchelder  testified  that  as  soon  as 
he  arrived  in  Louisville  he  contacted  Mr.  Trost  and  Mr.  Levi, 
both  of  whom  were  stockholders  and  directors  of  Mid- America 
and  Mr.  Trost  was  the  first  vice  president  (App.  31,  49,  69). 
Mr.  Batchelder^  testimony  continues: 

*  *  *  from  then  on  and  for  the  next  three  weeks 
I  was  in  constant  touch  with  them  and  had  several 
meetings  also  with  the  stockholders  and  the  Board  of 
Directors,  or  in  most  instances,  a  majority  of  the  Board 
of  Directors,  and  all  of  the  work  that  I  did  there  was 
supervised  and  approved  by  Mr.  Trost,  and  other  mem¬ 
bers  of  the  Board.  I  interviewed  a  great  many  of  the 
civic,  religious,  and  educational  leaders  in  Louisville, 
and  appointments  were  made  for  me  by  Mr.  Trost  in 
most  instances  (App.  69). 

He  further  testified  that  at  all  times  his  work  was  under  the 
supervision  of  the  Board  of  Directors  and  they  approved  every¬ 
thing  he  did  as  well  as  all  exhibits  he  prepared  (App.  69). 

As  the  Commission’s  detailed  findings  state  (App.  322), 
seven  of  the  eleven  stockholders  of  Mid- America  are  long-time 
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residents  of  Louisville  and  they  own  46.04%  ox  tne  Common 
(voting)  stock  of  the  corporation.  A  Louisville  bank  holds 
9.60%  of  the  Common  stock  as  trustee  of  an  estate.  Of  the 
seven  long-time  Louisville  residents  who  axe  stockholders,  five 
are  officers  and  directors.  These  facts  and  findings  are  not 
disputed  by  appellant.  The  Mr.  Trost  and  Mr.  Levi  referred 
to  by  Mr.  Batchelder  as  the  men  with  whom  he  was  in  con¬ 
stant  touch  and  who  supervised  his  work  of  preparing  the  ap¬ 
plication  and  exhibits  are  both  directors  who  have  long  resided 
in  Louisville  and  are  of  course  most  familiar  with  the  area. 
As  the  Commission’s  findings  state,  Mr.  Trost  has  “partici¬ 
pated  extensively  in  civic,  community,  and  governmental  af¬ 
fairs  ranging  from  participation  in  the  War  Loan  Drive  and 
the  fund-raising  campaign  of  the  Community  Chest  and  the 
American  Red  Cross,  to  participation  in  such  projects  as  the 
Mayor’s  Legislative  Committee,  the  Louisville  Park  Theatrical 
Association,  State  Board  of  the  organization  for  the  Promotion 
of  Good  Will  for  Catholics,  Protestants,  and  Jews,  and  Commit¬ 
tees  for  the  establishment  of  a  Louisville  Health  Center  and  a 
Memorial  High  School  Stadium”  (App.  322,  333).  These 
findings  are  supported  by  the  evidence  (App.  32).  The  Com¬ 
mission  has  always  considered  that  participation  in  community 
activities  and  local  organizations  familiarizes  an  applicant  with 
the  needs  of  the  community.  Magic  City  Broadcasting  Co., 
3  Pike  and  Fischer  R.  R.  632.  The  majority  of  the  other  direc¬ 
tors  and  officers  also  have  records  of  outstanding  participation 
in  the  Louisville  community  life  (App.  29,  37,  58,  66).  Mr. 
Levi,  the  other  director  mentioned  by  Mr.  Batchelder  as  having 
closely  supervised  his  work,  was  formerly  Vice  President  and 
General  Manager  of  the  Louisville  Courier  Journal  and  Louis¬ 
ville  Times,  and  as  such,  was  responsible  for  the  operation  of 
Radio  Station  WHAS,  Louisville  (App.  323).  He  was  so 
engaged  from  the  time  Station  WHAS  began  in  the  1920’s 
until  1936.  Obviously  a  person  engaged  in  newspaper  and 
radio  work  over  a  period  of  years  in  Louisville  knows  the  com¬ 
munity  well  and  particularly  its'  need  for  radio  service  and  the 
means  by  which  that  service  can  best  be  supplied.  Mr.  Levi 
now  has  no  other  occupation  and  expects  to  participate  actively 
in  the  station’s  operation  (App.  50,  324). 
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On  the  basis  of  the  evidence  in  the  record  and  the  clear  and 
unambiguous  findings  of  fact  on  these  points  as  above  noted, 
the  Commission  was  correct  in  concluding  that  intervenor’s 
service  is  designed  to  serve  the  people  of  Louisville.  In  con¬ 
cluding  that  intervenor’s  local  programming  was  to  be  pre¬ 
ferred  to  appellant’s,  the  Commission  gave  weight  to  the  com¬ 
mitments  of  Mid- America  that  its  operation  would  be  based 
upon  its  nonnetwork  schedule  unless  a  network  affiliation  could 
be  secured  which  would  not  be  at  the  expense  of  its  local  pro¬ 
gram  service  nor  prevent  a  fair  proportion  of  its  time  between 
7:00  and  11:00  p.  m.  from  being  devoted  to  local  live  sustain¬ 
ing  programs  (App.  337).  In  making  its  decision  that  inter- 
venor  would  render  a  better  local  service,  the  Commission 
considered  the  extent  to  which  the  stockholders  had  partici¬ 
pated  in  local  affairs.  The  Commission  stated:  “We  consider 
that  Mid- America  will  be  aggressive  in  its  fulfillment  of  those 
commitments  in  view  of  the  association  which  the  majority  of 
its  stockholders  have  with  the  Louisville  area”  (App.  337,  338). 

II.  The  Commission  properly  denied  appellant’s  petition  for 

rehearing 

The  Commission’s  decision  in  this  case  was  made  after  a 
full  and  fair  hearing,  the  adoption  of  a  proposed  decision 
(App.  279),  the  consideration  of  appellant’s  exceptions  (App. 
297)  to  the  proposed  decision,  and  oral  argument  (App.  311). 
Yet  after  appellant  had  been  accorded  every  procedural  right 
and  opportunity  to  make  out  its  case  before  the  final  decision, 
appellant  petitioned  for  rehearing,  alleging  that  the  record 
should  be  reopened  for  the  purpose  of  submitting  “newly 
discovered”  evidence  concerning  the  character  and  legal  quali¬ 
fications  of  two  of  the  stockholders  of  Mid- America  to  show 
their  connection  at  various  dates  as  stockholders,  officers,  and 
directors  of  Frankfort  Distilleries,  Inc.,  which  along  with  many 
other  defendants,  had  been  adjudged  guilty  of  having  conspired 
and  combined  to  restrain  commerce  in  violation  of  Section  1 
of  the  Sherman  Act,  and  Jefferson  Island  Salt  Company,  Inc., 
which  was  one  of  eighteen  salt  companies  against  which  the 
Federal  Trade  Commission  issued  a  cease  and  desist  order 
after  having  charged  a  combination  formed  in  1935  to  monop- 


olize  and  suppress  competition  in  the  sale  of  salt,  to  fix  uni¬ 
form  prices  and  curtail  the  sale  of  salt  (App.  344-357).  The 
Commission,  in  its  Memorandum  Opinion  and  Order  denying 
the  petition  for  rehearing  (App.  374),  struck  those  paragraphs 
of  the  petition  which  related  to  the  alleged  connections  of  Mr. 
Brownlee  and  Mr.  Veeneman  with  the  two  above-named  cor¬ 
porations.  The  Commission  did  so  pursuant  to  Section  1.893 
of  its  Rules  and  Regulations  which  provides  that  where  the 
existence  of  newly  discovered  evidence  is  claimed,  “the  petition 
must  be  accompanied  by  a  verified  statement  of  facts  together 
with  the  facts  relied  upon  to  show  that  the  petitioner,  with 
due  dilligence,  could  not  have  known  or  discovered  such  facts 
at  the  time  of  the  hearing.”  As  the  Commission  stated  in  its 
opinion  and  order,  the  petition  was  not  accompanied  by  a  veri¬ 
fied  statement  of  the  facts  constituting  newly  discovered  evi¬ 
dence,  nor  of  the  facts  relied  upon  to  show  that  petitioner 
with  due  diligence  could  not  have  known  or  discovered  such 
facts  at  the  time  of  the  hearing  (App.  376).  The  opinion  con¬ 
tinues,  stating  that  no  showing  was  made  upon  the  face  of  the 
petition  that  there  were  reasonable  grounds  for  appellant’s 
failure  to  adduce  such  evidence  at  the  hearing.  As  the  Com¬ 
mission  noted,  any  inference  to  be  drawn  is  to  the  contrary 
(App.  376),  since  Mid- America  had  submitted  a  verified 
statement  of  fact  stating  that  one  of  the  stockholders  and  a 
director  of  appellant  was  a  member  of  the  firm  of  attorneys 
which  served  as  counsel  in  the  anti-trust  proceedings  relied  upon 
by  appellant  as  newly  discovered  evidence  (App.  376,  R.  2222- 
2256).  Although  there  was  ample  reason  for  merely  striking 
these  allegations  because  the  Commission’s  rule  as  to  claim  of 
newly  discovered  evidence  was  not  complied  with,  the  Com¬ 
mission  also  stated  that  it  had  reviewed  this  material  to  de¬ 
termine  whether,  on  its  own  motion,  a  rehearing  should  be 
ordered,  and  that  it  concluded  that  even  if  the  matters  urged 
were  true,  they  did  not  bear  adversely  on  the  qualifications  of 
Mid- America  Broadcasting  Corporation  (App.  376). 

Appellant  cites  M ester  v.  V rated  States,  70  F.  Supp.  118, 
122,  a£Pd  per  curiam,  332  U.  S.  749,  to  the  effect  that  the 
Communications  Act  subjects  an  applicant’s  character  to  scru¬ 
tiny  by  the  Commission,  and  that  “  ‘Character’  includes  in- 


volvement  in  civil  litigation  and  includes  a  person’s  disposition 
to  be  ingenuous  and  truthful.”  It  is,  however,  obvious  enough 
from  the  Mester  case  itself  that  the  possible  relevance  of  par¬ 
ticular  civil  litigation  to  the  character  qualification  of  a  broad¬ 
cast  licensee  depends  on  the  nature  of  the  acts  involved  and 
the  relationship  of  the  applicant  to  the  particular  acts  which 
are  the  subject  of  litigation.  The  nature  of  the  civil  litigation 
involved  in  the  Mester  case,  and  the  grounds  on  which  it  was 
deemed  to  demonstrate  a  lack  of  requisite  qualifications  was 
specifically  discussed  by  the  court,  which  stated  (70  F.  Supp. 
121): 

As  one  of  its  reasons  for  denying  consent,  the  Com¬ 
mission  concluded  from  these  facts  that  in  the  conduct 
of  their  edible  oil  business,  handling  a  product  for  hu¬ 
man  consumption,  the  transferees  had  manifested  a 
I  flagrant  disregard  for  government  regulations  designed 
for  public  protection  and  that  they  had,  in  their  decep¬ 
tive  practices,  demonstrated  the  absence  of  a  sense  of 
public  responsibility,  which  would  make  inadvisable, 
from  the  viewpoint  of  public  interest,  the  transfer  of  a 
radio  station  and  license  to  these  intended  purchasers. 

In  the  Mester  case,  the  Commission  had  considered  an  ap¬ 
plication  for  transfer  of  control  of  a  radio  station  to  the  persons 
who  had  been  involved  in  governmental  proceedings  concerning 
their  business  of  marketing  edible  oils,  including  in  rem  proceed¬ 
ings  to  condemn  them  for  weight  shortages,  and  false  and  mis¬ 
leading  labelling.  They  were  engaged  in  this  business  as  pri¬ 
vate  individuals.  Certainly  where  suits  have  been  brought 
against  individuals  for  having  engaged  in  deceptive  practices 
in  a  business  of  handling  a  product  for  human  consumption, 
the  Commission  might  very  properly  consider  this  in  determin¬ 
ing  whether  such  persons  have  the  sense  of  public  responsi¬ 
bility  required  of  broadcast  licensees.  But  where,  as  in  the 
present  case,  there  is  an  allegation  that  certain  members  of 
the  applicant  corporation  were  connected  with  corporations 
engaged  in  antitrust  proceedings,  where  neither  of  the  individ¬ 
uals  were  named  as  defendants  therein  nor  shown  to  have 
had  any  active  part  in  the  activities  upon  which  the  proceed¬ 
ings  were  based,  and  those  activities  are  not  shown  to  have 
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resulted  from,  or  indicate  a  dispositon  to  a  lack  of  public 
responsibility,  the  reasoning  and  ruling  of  the  M ester  case 
certainly  does  not  lead  to  a  conclusion  that  on  the  very  different 
facts  presented  in  this  case,  the  Commission  erred  in  not  reopen¬ 
ing  the  record  on  its  own  motion  to  hear  testimony  on  such 
matters. 

In  support  of  the  proposition  that  the  Commission  has 
previously  held  such  matters  to  be  pertinent  and  controlling 
in  determining  the  character  of  applicants,  appellant  cites  the 
Commission’s  action  in  the  matter  of  Williamsport  Radio 
Broadcasting  Associates  (FCC  Docket  No.  7427). 8  There  the 
Commission  on  October  27,  1947,  granted  a  petition  to  reopen 
the  hearing  to  admit  alleged  newly  discovered  evidence  concern¬ 
ing  unsatisfied  judgments  against  a  former  partner  of  Williams¬ 
port  Radio  Broadcasting  Associates  and  concerning  a  cease 
and  desist  order  of  the  Federal  Trade  Commission  entered  under 
the  Robinson-Patman  Act  against  one  of  the  present  partners 
and  against  business  organizations  with  which  he  was  then 
associated.  A  further  hearing  was  held  on  December  1,  1947, 
and  on  April  9, 1948,  the  Commission  adopted  a  Supplemental 
Proposed  Decision  (FCC  Docket  No.  7427),  again  proposing 
to  grant  the  application  of  the  Williamsport  Radio  Broadcast¬ 
ing  Associates.  The  Commission  found,  from  the  evidence 
received  at  the  further  hearing,  that  the  Federal  Trade  Commis¬ 
sion  cease  and  desist  order  was  based  primarily  on  the  practice  of 
an  unincorporated  association  in  acting  as  a  purchasing  agent, 
purchasing  merchandise  outright  and  reselling  it  to  the  mem¬ 
bers,  and  also  making  purchases  on  a  brokerage  basis  for  the 
members  with  fees  being  paid  by  the  vendor  to  the  service 
company.  The  payment  of  these  fees  by  the  vendor  to  the 
service  company  had  been  found  by  the  Federal  Trade  Com¬ 
mission  to  be  a  violation  of  Section  2  (c)  of  the  Clayton  Act 
as  amended  by  Section  1  of  the  Robinson-Patman  Act.  One 
of  the  partners  of  Williamsport  Radio  Broadcasting  Associates 
had  been  a  member  of  this  association  against  which  the  Fed¬ 
eral  Trade  Commission  order  was  issued,  and  it  was  also  issued 
against  him  as  an  individual  and  against  other  companies  with 
which  he  was  connected.  The  Commission  held  in  its  pro- 

•  This  case  is  officially  reported  as  Lycoming  County  Broadcasting  Co ..  4 
Pike  &  Fischer,  R.  R.  264. 
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posed  decision  of  April  9, 1948,  and  reaffirmed  in  its  final  decision 
of  September  13,  1948,  Lycoming  County  Broadcasting  Co.,  4 
Pike  &  Fischer,  R.  R.  264,  that  the  involvement  of  one  of  the 
partners  of  Williamsport  Radio  Broadcasting  Associates  in  this 
Federal  Trade  Commission  proceeding,  “when  viewed  in  the 
light  of  the  nature  of  that  civil  proceeding  does  not  impinge 
upon  his  character  qualifications  to  be  a  broadcast  licensee.” 

In  the  Williamsport  case,  one  of  the  members  of  the  applicant 
corporation  before  the  Commission  had  been  directly  involved 
in  the  civil  proceedings,  the  Federal  Trade  Commission  proceed¬ 
ing  having  named  him  as  an  individual  defendant.  This  was 
not  so  in  the  case  at  bar  as  to  either  Mr.  Brownlee  or  Mr. 
Venaman,  for  neither  had  been  named  as  individual  defendants 
in  either  of  the  civil  proceedings  involving  Frankfort  Distiller¬ 
ies,  Inc.,  or  the  Jefferson  Island  Salt  Company,  Inc.  When  the 
Commission  here  issued  its  Memorandum  Opinion  and  Order  on 
April  12,  1948  (App.  374),  denying  appellant’s  petition  to  re¬ 
open  the  record  to  admit  this  alleged  newly  discovered  evidence, 
it  had  already  held  the  further  hearing  in  the  Williamsport 
case,  December  1, 1947,  and  issued  its  decision  on  April  9, 1948, 
to  the  effect  that  even  the  involvement  of  one  of  the  applicants 
as  an  individual  in  similar  civil  proceedings  did  not  bear  ad¬ 
versely  upon  his  qualifications  to  be  a  broadcast  licensee.  Cer¬ 
tainly,  having  already  passed  on  a  similar  case  and  having 
decided  it  was  not  a  material  matter,  the  Commission  did  not 
err  in  not  reopening  the  record  on  its  own  motion  in  this  case 
where  the  applicants  had  not  even  been  involved  as  individuals 
in  such  civil  litigation. 

Appellant  also  alleges  that  the  Commission  erred  in  refusing 
to  reopen  the  proceeding  and  in  denying  appellant  an  oppor¬ 
tunity  to  adduce  new  and  additional  evidence  concerning  the 
effect  of  an  alleged  proposed  network  affiliation  by  intervenor.  • 
As  the  record  evidence  on  this  point  shows,  as  discussed  and 
set  forth  in  Point  I  herein,  and  as  the  Commission’s  finding  of 
fact  on  this  point  states  (App.  325) :  “Applicant  (intervenor) 
would  affiliate  with  a  network  if  one  were  available ;  provided, 
however,  that  such  affiliation  would  not  be  at  the  expense  of 
local  service,  that  a  fair  proportion  of  time  between  7:00  and 
11 :00  p.  m.  could  be  devoted  to  local  live  sustaining  programs, 
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and  that  a  balance  of  network  and  nonnetwork  programs  could 
be  maintained.”  This  was  taken  into  consideration  in  the 
Commission’s  decision  preferring  the  local  programming  pro¬ 
posed  by  intervenor,  the  Commission  stating  that  in  making 
that  determination  it  had  “given  considerable  weight  to  the 
commitments  of  Mid- America  that  its  operation  will  be  based 
upon  its  nonnetwork  schedule  unless  a  network  affiliation  can 
be  secured  which  will  not  be  at  the  expense  of  its  local  program 
service  and  which  will  not  prevent  a  fair  proportion  of  its  time 
between  7:00  and  11 :00  p.  m.  from  being  devoted  to  local  live 
sustaining  programs”  (App.  337).  The  possibility  that  in¬ 
tervenor  might  accept  a  network  affiliation  was  thoroughly 
considered  by  the  Commission  in  its  final  decision.  As  the 
evidence  clearly  established,  as  stated  by  the  Commission  in 
its  finding  and  conclusion,  intervenor  was  committed  to  the 
presentation  of  programs  of  local  interest  at  desirable  hours 
even  if  a  network  affiliation  were  obtained.  Moreover,  as  the 
testimony  on  this  matter  as  set  forth  in  Point  I  herein  shows, 
intervenor  would  not  accept  an  affiliation  that  would  be  at 
the  expense  of  its  local  program  service.  Contrary  to  appel¬ 
lant’s  allegations,  the  testimony  does  not  show  that  intervenor’s 
program  proposals  would  have  to  be  “scrapped  in  their  en¬ 
tirety  if  a  network  affiliation  were  obtained”  (Br.  33).  As 
Mr.  Levi  testified  (App.  98) : 

Q.  In  other  words,  if  in  the  future  a  chain  arrange¬ 
ment  should  be  made,  then  of  course  this  entire  program 
set-up  testified  to  yesterday  will  have  to  be  scrapped  in 
its  entirety? — A.  The  details  of  it  would  have  to  be 
completely  changed. 

Q.  Wouldn’t  the  substance  of  necessity  have  to  be 
changed  also,  sir? — A.  I  don’t  think  so,  sir.  I  think 
there  might  be  a  substitution  of  some  types  of  services 
for  others,  but  not  at  the  sacrifice  of  local  programs. 

Appellant  asked  that  the  record  be  reopened  to  show  that  in 
its  renewal  of  its  affiliation  agreement  with  the  American 
Broadcasting  Company,  Inc.,  the  contract  contained  a  six 
months’  cancellation  clause  instead  of  the  customary  twelve 
months’  clause  and  that  an  official  of  American  Broadcasting 
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Company  had  informed  appellant  that  it  intended  to  affiliate 
with  intervenor  if  intervenor’s  application  were  granted.  The 
result  of  a  conversation  appellant  had  with  a  network  official 
was  submitted  in  affidavit  form  and  made  a  part  of  the  petition 
for  rehearing  (App.  393-394). 

This  affidavit  shows  that  an  official  of  the  American  Broad¬ 
casting  Company  considered  that  it  would  be  desirable  for 
that  Company  to  affiliate  with  Mid-America,  intervenor,  if 
its  application  were  granted.  He  stated  that  he  had  “had  no 
discussions  with  the  Mid-America  group”  and  that  the  net¬ 
work  “was  assuming  that  Mid-America  would  approach 
them  and,  if  they  did  so,  and  the  1,080  kc.  decision  was  then 
settled,  in  Mid- America’s  favor,  the  Network  would,  if  possi¬ 
ble,  sign  them  as  an  affiliate”  (App.  394). 

Neither  appellant’s  petition  for  rehearing  nor  the  above- 
discussed  affidavit  set  forth  any  facts  which  were  not  con¬ 
sidered  by  the  Commission  in  its  final  decision.  The  possibility 
of  intervenor’s  accepting  a  network  affiliation  had  already 
been  considered  at  length,  and  the  petition  and  affidavit  cer¬ 
tainly  go  no  further  than  to  show  the  existence  of  this  possi¬ 
bility.  The  important  element  in  the  Commission’s  decision 
was  its  consideration  of  intervenor’s  commitment  that  it  would 
not  accept  an  affiliation  at  the  expense  of  local  program  service. 
When  there  have  been  no  discussions  between  a  network  and  a 
station  as  to  an  affiliation,  certainly  appellant  does  not  seriously 
contend  that  the  reopening  of  a  record  could  show  a  proposed 
affiliation  on  any  particular  terms,  whether  in  accordance  with 
intervenor’s  prior  commitments  to  the  Commission  or  other¬ 
wise.  Such  a  useless  procedure  was  not  required  of  the  Com¬ 
mission.  In  the  light  of  the  extent  to  which  this  matter  was 
developed  at  the  hearing,  as  seen  from  the  testimony  set 
forth  in  Point  I  herein,  and  the  Commission’s  findings  and 
conclusions  relating  thereto,  the  Commission  was  clearly  correct 
in  rejecting  appellant’s  request  for  a  reconsideration  of  this 
same  evidence.  The  fact  that  appellant  might  characterize 
it  as  “newly  discovered”  does  not,  in  the  light  of  the  record 
on  this  point,  make  it  such  evidence. 

Finally,  appellant  urges  in  its  brief  that  the  Commission 
erred  in  failing  to  reopen  the  proceeding  for  the  purpose  of 
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receiving  and  considering  evidence  concerning  the  effect  of  the 
establishment  of  two  new  stations  in  the  area  upon  intervenor’s 
ability  to  render  its  local  program  service.  This  point  is  also 
without  merit.  The  Commission  noted  in  its  final  decision 
that  since  the  hearing  in  this  proceeding  in  April  1946,  two 
new  daytime  stations  had  been  authorized  for  Louisville  (App. 
321).  A  construction  permit  was  issued  to  the  Louisville 
Broadcasting  Corporation  for  a  daytime  station  to  operate  on 
1570  kc.,  1  kw.  on  April  30,  1947,  and  a  construction  permit 
had  been  issued  to  Radio  Kentucky,  Inc.,  to  operate  a  new 
station  at  Louisville  on  the  frequency  900  kc.,  1  kw.,  daytime 
only  on  October  17,  1946,  the  license  having  been  granted  on 
May  16,  1947.  Even  if  this  were  a  material  changed  condi¬ 
tion,  and  it  is  not,  the  grant  of  October  17.  1946,  existed  before 
the  oral  argument  in  this  proceeding  before  the  Commission 
on  April  24,  1947  (App.  311)  and  the  other  grant  of  April  30, 
1947,  existed  before  the  submission  of  appellant's  brief  on 
May  5,  1947  (R.  2034).  As  the  Commission  stated  in  its 
Opinion  and  Order  denying  appellant’s  petition  for  rehearing, 
appellant  did  not  suggest  any  desire  to  offer  evidence  on  this 
point  until  November  13,  1947  (App.  355),  twenty  days  after 
the  Commission’s  final  decision  in  this  proceeding.  The  Com¬ 
mission  stated  in  its  decision:  “The  principle  of  administrative 
finality  would,  indeed,  be  violated  if  the  record  were  to  be  re¬ 
opened  at  this  late  date  for  the  purpose  here  sought”  (App. 
380).  Ample  support  for  this  is  found  in  a  case  involving 
similar  circumstances.  Colorado  Radio  Corp.  v.  Federal  Com¬ 
munications  Commission,  73  App.  D.  C.  225, 1 18  F.  2d  24  ( 1941 ) . 

Appellant  argues  the  record  should  have  been  reopened  be¬ 
cause  “there  is  nothing  in  the  record  to  reflect  the  effect  which 
the  two  new  stations  will  have  upon  the  need  for  or  availability 
of  local  sustaining  programs,  or  upon  intervenor’s  ability  to 
render  its  proposed  local  program  service”  (Br.  35).  The 
Commission  in  its  decision  concluded  that  “Mid- America  will 
offer  a  program  service  better  designed  to  meet  the  needs  and 
desires  of  the  population  to  be  served  than  will  Kentucky 
Broadcasting  *  *  *”  (App.  335).  Appellant  also  objects 
to  this,  stating:  “This  conclusion  is  not  predicated  upon  any 
prior  findings  of  basic  fact  as  to  the  needs  and  desires  of  the 


30 


population  to  be  served.  The  record  contains  no  testimony 
or  evidence  from  members  of  the  listening  public  in  Louisville 
or  from  representatives  of  civic,  religious,  and  other  organiza¬ 
tions  concerning  their  needs  and  desires  nor  does  it  contain 
any  evidence  on  the  part  of  the  public  indicating  a  preference 
for  the  type  of  programs  proposed  by  intervenor”  (Br.  16). 
These  arguments,  that  there  is  no  evidence  as  to  the  needs  and 
desires  of  the  population  to  be  served  and  that  the  authoriza¬ 
tion  of  two  new  daytime  stations  in  the  area  constitutes  a 
changed  condition  and  the  record  should  have  been  reopened 
for  evidence  to  reflect  the  effect  of  these  new  stations  upon  the 
need  for  local  programming,  misconstrue  the  nature  of  this 
proceeding  and  the  nature  of  the  relationship  between  the 
Commission  and  broadcast  licensees.  This  is  not  a  case  aris¬ 
ing  under  Section  307  (b)  of  the  Communications  Act.  When 
there  are  applications  for  the  use  of  the  same  broadcast  facili¬ 
ties  in  two  cities  and  simultaneous  use  of  these  facilities  in  the 
two  cities  would  cause  destructive  interference,  the  Commis¬ 
sion  is  required  to  make  a  determination  as  to  which  city  should 
receive  the  grant  in  accordance  with  the  terms  of  Section 
307  (b)  of  the  Act  so  as  to  provide  a  “fair,  efficient,  and  equita¬ 
ble  distribution”  of  radio  facilities.  There  the  Commission 
must  consider  such  factors  as  the  size  of  the  cities,  the  extent 
of  radio  service  available  to  each,  and  which  city  is  in 
greater  need  of  the  radio  service  under  consideration.  In  a 
case  such  as  this,  where  there  are  competitive  applications  for 
a  station  to  serve  the  same  city,  it  is  not  the  function  of  the 
Commission  to  ascertain  the  details  of  the  particular  needs 
and  desires  of  the  members  of  the  listening  public.  That  is 
the  licensee’s  day-to-day  responsibility.  The  Commission  can, 
as  in  this  case,  from  examining  the  program  proposals  of  each, 
and  considering  such  factors  as  the  percentage  of  time  each 
proposes  to  devote  to  local  sustaining  programs,  determine 
which  applicant  will  be  in  a  better  position  to  serve  the  needs 
and  desires  of  the  population  to  be  served.  As  the  Commis¬ 
sion  stated  in  Capitol  Broadcasting  Co.,  4  Pike  and  Fischer 
R.  R.  21,  23,  the  interests  in  each  community  vary  and  it  is 
the  licensee’s  day-to-day  problem  to  strike  a  balance  between 
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these  various  interests,  “to  reflect  them  in  a  program  service 
which  is  useful  to  the  community,  and  which  will  in  some  way 
fulfill  the  needs  and  interests  of  the  many.” 

The  fact  that  two  new  stations  have  been  authorized  for  an 
area  creates  no  “changed”  condition  in  the  licensee’s  respon¬ 
sibility  or  in  the  basis  of  the  Commission’s  preference  of  one 
applicant  over  the  other  to  serve  that  particular  area.  The 
Commission  is  concerned  with  choosing  the  applicant  who  will 
better  serve  the  needs  and  desires  of  the  area,  whatever  they 
may  be.  The  actual  daily  determination  of  those  particular 
needs  and  desires,  including  the  changes  therein,  is  the  licensee’s 
responsiblity.  Obviously  the  many  factors  in  a  constantly 
changing  community  life  will  affect  those  needs  and  desires. 
Granting  that  one  such  factor  may  well  be  the  additional  serv¬ 
ice  supplied  by  new  stations,  this  is  not  a  matter  upon  which 
the  Commission  must  pass  but  rather  an  element  to  be  con¬ 
sidered  by  the  licensee  in  supplying  a  service  to  fulfill  the  needs 
and  desires  of  the  community.  In  this  case,  the  Commission’s 
decision  supported  by  evidence  in  the  record  and  based  on 
findings  relating  thereto,  is  that  Mid-America’s  proposals  of 
local  programming  offers  a  service  better  designed  to  meet  the 
needs  and  desires  of  the  population  to  be  served. 

CONCLUSION 

Prom  the  foregoing,  it  is  clear  that  the  Commission  afforded 
appellant  a  full  and  fair  hearing  on  its  application  and  gave 
it  proper  comparative  consideration  with  the  application  of 
intervenor,  Mid- America.  The  Commission’s  findings  and  the 
supporting  evidence  in  the  record  afford  ample  support  for  the 
Commission’s  conclusion  that  a  grant  of  the  Mid-America 
application  would  better  serve  the  public  interest  than  a  grant 
of  appellant’s  application.  And  the  Commission  properly 
denied  appellant’s  petition  for  reconsideration.  Under  these 
circumstances  the  judgment  of  an  administrative  agency  should 
not  be  disturbed.  See  Securities  and  Exchange  Commission 
v.  Chenery  Corporation,  332  U.  S.  194,  209;  Republic  Aviation 
Corp.  v.  Labor  Board,  324  U.  S.  793, 800;  Rochester  Telephone 
Corporation  v.  United  States,  307  U.  S.  125,  140;  National 
Broadcasting  Company  v.  United  States,  319  U.  S.  190,  224; 
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Federal  Ccmmumcat  ions  Commission  v.  WOKO,  Inc.,  329  U.  S. 
223,  229;  Mississppi  Valley  Barge  Line  Co.  v.  United  States, 
292  U.S.  282, 286. 

It  is  therefore  respectfully  submitted  that  the  appeal  should 
be  dismissed. 
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IN  THE 


United  States  Court  of  Appeals 

Foe  the  District  of  Columbia  Circuit. 


No.  9856. 


KENTUCKY  BROADCASTING  CORPORATION,  INC., 

Appellant, 

v. 

FEDERAL  COMMUNICATIONS  COMMISSION, 

Appellee, 

MID-AMERICA  BROADCASTING  CORPORATION, 

Intervenor. 


BRIEF  ON  BEHALF  OF  INTERVENOR 


JURISDICTIONAL  STATEMENT 

This  is  an  appeal  by  Kentucky  Broadcasting  Corpora¬ 
tion,  Inc.,  hereinafter  referred  to  as  “appellant”  or 
“WINN”,  from  a  decision  of  the  Federal  Communications 
Commission  released  October  24,  1947,  granting  the  appli¬ 
cation  of  intervenor,  Mid-America  Broadcasting  Corpora¬ 
tion,  hereinafter  referred  to  as  “  Mid- America  ”  or 
“WKLO”,1  to  establish  a  new  standard  broadcast  station 

l  Intervenor ’s  station,  WKLO,  is  now  rendering  fulltime  service  to  Louis¬ 
ville  and  its  environs  on  1080  kc,  with  five  kw  power  day,  and  one  kw  power 
night,  using  directional  antenna,  the  facilities  granted  in  the  application. 


at  Louisville,  Kentucky,  and  denying  appellant’s  applica¬ 
tion  for  the  same  facilities. 

COUNTER  STATEMENT  OF  THE  CASE 

The  only  applications  pertinent  to  this  appeal  are  (1) 
WKLO’s  application  filed  February  15,  1940,  Number 
B2-P-2760,  and  (2)  appellant’s  application  filed  September 
24,  1945,  Number  B2-P-4169  (App.  9,  10,  22,  171,  172).1 
On  the  basis  of  the  record  made  pursuant  to  adequate 
notice  of  hearing  (App.  22-27;  28-278),  and  appellant’s 
exceptions  to  the  unanimous  proposed  decision  of  the  Com¬ 
mission  preferring  WKLO  (App.  297-311) ;  oral  argument 
and  briefs,  the  Commission  entered  a  final  decision  grant¬ 
ing  the  application  of  WKLO  (App.  319-340).  From  this 
unanimous  decision  Kentucky  Broadcasting  Corporation 
appeals. 


STATUTES  INVOLVED 

i  The  statute  involved  is  the  Communications  Act  of  1934, 
as  amended.  The  special  provisions  thereof  are  printed  in 
the  Supplemental  Appendix  hereto. 

SUMMARY  OF  ARGUMENT 

1.  In  choosing  between  conflicting  applicants  for  the  same 
facility,  where  both  are  legally,  technically  and  financially 
qualified,  the  Commission  is  required  to  determine  from 
the  record  which  application,  if  granted,  would  better  serve 
the  public  interest.  After  a  careful  review  of  the  record 
in  this  case,  the  Commission  concluded  that  intervenor  pro¬ 
posed  a  program  service  better  designed  to  meet  the  needs 
and  desires  of  the  population  to  be  served  than  did  appel¬ 
lant,  and,  accordingly,  the  application  of  intervenor  was 

1  References  to  the  Joint  Appendix  filed  with  this  Court  are  desig¬ 
nated  as  (App . );  references  to  Intervenor's  Supplemental  Appendix 

annexed  to  this  brief  are  referred  to  as  (Intervenor’s  Suppl.  App . ); 

references  to  the  proceedings,  before  the  Federal  Communications  Com¬ 
mission  filed  under  Section  402(c)  of  the  Communications  Act  of  1934, 
but  not  included  in  the  Joint  Appendix,  are  designated  as  (R. _ ). 
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preferred.  The  findings  and  conclusions  of  the  Commis¬ 
sion  were  supported  by  substantial  evidence,  and  were  not 
arbitrary  or  capricious.  Under  such  circumstances,  the 
decision  of  the  Commission  should  be  affirmed. 

2.  Appellant’s  contention  that  its  application  should  be 
preferred  because  of  its  allegedly  superior  local  residence 
and  integration  of  ownership  and  operation,  is  not  sup¬ 
ported  by  the  record,  which  actually  shows  that  intervenor 
equalled  or  excelled  appellant  on  these  grounds.  However, 
even  if  it  be  assumed  for  purposes  of  argument  that  appel¬ 
lant  excelled  on  these  or  other  grounds,  which  intervenor 
does  not  admit,  it  would  not  be  the  function  or  privilege  of 
this  Court  to  substitute  its  judgment  for  that  of  the  Com¬ 
mission  and  to  determine  that  grounds  other  than  those 
relied  upon  by  the  Commission  should  be  the  basis  on  which 
the  case  should  be  decided,  where  the  Commission’s  judg¬ 
ment  was  based  on  substantial  evidence  and  was  not  arbi¬ 
trary  or  capricious. 

3.  Appellant  can  only  rely  on  those  points  mentioned  in 
its  “Reasons  for  Appeal”  and  to  the  extent  that  its  brief 
(pages  9  to  14)  goes  beyond  those  points,  it  should  be  dis¬ 
regarded. 

4.  The  Commission  did  not  err  in  denying  appellant’s 
petition  for  reconsideration. 

ARGUMENT 

A.  THE  COMMISSION  HAS  CORRECTLY  APPLIED 
THE  STATUTORY  STANDARD  OP  PUBLIC  IN¬ 
TEREST,  CONVENIENCE  AND  NECESSITY,  AND 
ITS  FINDINGS  ARE  ADEQUATE  AND  SUP¬ 
PORTED  BY  SUBSTANTIAL  EVIDENCE. 

In  this  case  WKLO  and  appellant  both  applied  for  iden¬ 
tical  facilities  on  the  frequency  1080  kc  at  Louisville,  Ken¬ 
tucky.  On  the  basis  of  the  record  made  at  a  comparative 
hearing  required  by  the  Ashbaclcer  case  (326  U.  S.  327),  the 
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Commission  found  that  the  program  proposals  of  WKLO 
were  superior  to  those  of  appellant,  and  granted  WKLO’s 
application.  This  decision  in  no  way  deprived  appellant 
of  its  right  to  continue  broadcasting  on  its  assigned  fre¬ 
quency  of  1240  kc.  The  right  of  the  Commission  to  prefer 
applicants  offering  superior  program  service  is  nowhere 
contested.  Where  it  is  found  that  program  proposals  of 
competing  applicants  are  equally  meritorious,  the  Commis- 
sioli  will  look  to  other  factors  for  its  decision.  Thus,  the 
Valdosta  Broadcasting  Company  case,  3  Pike  and  Fischer 
Radio  Regulations  619 3  on  which  appellant  relied,  does  not 
apply,  as,  to  use  the  Commission’s  language,  “In  the  Val¬ 
dosta  case,  we  held  that  if  the  proposals  of  two  competing 
applicants  were  equally  meritorious  and  if  the  qualifica¬ 
tions  of  the  applicants  were  otherwise  substantially  the 
same  we  would  prefer  the  existing  station  seeking  to  im¬ 
prove  its  facilities  over  the  new  applicant  for  the  reason 
that  the  Commission  could  better  rely  upon  a  record  of 
meritorious  service  to  the  listeners  than  upon  promises  of 
such  performance.  However,  for  the  reasons  above-dis¬ 
cussed,  we  do  not  consider  the  program  service  proposed 
by  Kentucky  Broadcasting  [appellant]  to  be  as  meritorious* 
as  that  proposed  by  Mid- America.  ” 

We  believe  that  the  clearest  approach  to  an  understand¬ 
ing  of  the  case  is  simply  to  review  the  facts  relating  to  the 
points  made  by  appellant,  thereby  showing  that  the  Com¬ 
mission  in  its  decision  made  adequate  basic  findings  of  fact 
which  are  supported  by  substantial  evidence,  and  these 
facts  inevitably  lead  to  the  conclusion  that  the  application 
of  WKLO  must  be  granted  pursuant  to  the  statutory  man¬ 
date  of  public  interest,  convenience  and  necessity. 

i  Pike  and  Fischer  Radio  Regulations  will  hereafter  be  referred  to  as 
“ ....  RR . ” 
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1.  The  Commission’s  Findings  of  Facts  Concerning  the 
Program  Service  of  WKLO  and  WINN  Are  Supported 
by  Substantial  Evidence,  and  the  Record  Amply  Jus¬ 
tifies  the  Granting  of  the  WKLO  Application  on  the 
Ground  of  Its  Superior  Local  Programming  Alone. 

The  Commission  made  extensive  basic  findings  of  fact  as 
to  the  program  service  of  WKLO  and  appellant.1  There 
is  no  issue  as  to  the  excellence  of  the  network  programs 
of  the  American  Broadcasting  Company  which  appel¬ 
lant  now  carries  and  which  it  fears  WKLO  may  take  over. 
The  decision  turned  on  local  programming,  and  the  Com¬ 
mission  concluded  after  lengthy  analysis  of  the  excellent 
local  service  proposed  by  WKLO  and  the  almost  non-exis¬ 
tent  local  programming  proposed  by  appellant  that,  “In 
contrast,  from  a  careful  review  of  the  record,  it  appears 
that  Kentucky  Broadcasting  has  no  intention  of  developing 
such  local  programs.  It  neither  broadcasts  such  programs 
at  the  present  time,  nor  does  it  propose  to  do  so.  The 
Commission  has  many  times  said  that  the  carrying  of  such 
local  programs  is  one  aspect  of  broadcast  operation  in  the 
public  interest.  Hence,  we  consider  that  the  programs  to 
be  offered  by  Mid-America  will  better  serve  the  people  of 
Louisville  and  its  environs  than  will  the  proposed  programs 
of  Kentucky  Broadcasting.”  (App.  337) 

The  treatment  of  one  major  program  classification  will 
serve  to  illustrate  the  point.  Appellant  introduced  three 
program  analyses  covering:  (1)  the  Commission’s  com¬ 
posite  week  for  1945  (App.  222), 2  (2)  the  week  April  14 

1  As  to  WKLO,  App.  324-326;  as  to  Appellant,  App.  329-332.  The 
findings  are  not  restated,  but  the  testimony  underlying  the  findings  is 
reviewed  to  show  that  the  findings  are  supported  by  substantial  evi¬ 
dence. 

2  With  respect  to  applications  for  new  facilities  or  renewal  or  license 
of  existing  licensees,  the  Commission's  instructions  are  “Program  data 
on  past  performance  are  to  be  based  on  the  composite  week  for  the  year 
preceding  the  date  of  application  *  *  *  The  days  comprising  the  com¬ 
posite  week  of  each  year  will  be  designated  by  public  notice  on  or  about 
November  15  of  that  year."  For  1945  (the  year  here  involved)  the 
composite  week  was  “Sunday,  Dec.  9,  1945;  Monday,  January  15,  1945; 
Tuesday,  March  13,  1945;  Wednesday,  April  25,  1945;  Thursday,  June 
7,  1945;  Friday,  August  24,  1945;  Saturday,  October  13,  1945."  (App. 
222) 
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through  20,  1946  (App.  221),  and  (3)  the  schedule  pro¬ 
posed  in  the  event  the  application  is  granted  (App.  239). 
The  time  devoted  to  local  live  sustaining  programs  during 
this  composite  week  totalled  45  minutes  (App.  222) ;  that 
during  the  week  April  14-20,  1946  (this  week  was  volun¬ 
tarily  selected  by  WINN  to  put  its  best  foot  forward) 
totalled  1  hour  and  45  minutes,  of  which  all  but  15  minutes 
were  sports  or  news  broadcasts  (App.  201-219) ;  and  that 
during  the  proposed  week  duplicated  the  April  14-20,  1946 
week  (App.  225-238). 

The  foregoing  may  be  contrasted  with  the  WKLO  pro¬ 
posal  with  respect  to  the  same  program  classification,  which 
totals  8  hours  (App.  1S7-193). 

The  flavor  of  appellant’s  local  programming  (practically 
nothing  but  sports  news)  may  be  ascertained  from  the 
testimony  of  General  Manager  McTigue.  The  following 
sampling  will  illustrate  the  point : 

During  March,  1946,  between  the  hours  of  6  AM  and 
12  noon,  Mondays  through  Fridays,  WINN  carried  no  local 
sustaining  programs.  (App.  136-137)  The  witness  ex¬ 
plained  that: 

“Q.  Why  is  it  that  five  days  out  of  the  week  those 
six  hours  do  not  contain  a  single  local  sustaining  pro¬ 
gram? 

“A.  The  main  reason  is  because  it  is  commercial. 

“Q.  That  is  the  only  reason  you  know  of  why  you 
don’t  carry  local  sustaining  programs,  because  they 
are  commercial? 

“A.  That  is  right,  sir:  in  that  period,  yes,  sir.” 
(App.  137) 

On  Sundays,  between  12:00  and  6:00  P.  M.,  WINN  carried 
only  one  local  sustaining  program,  namely,  a  news  broad¬ 
cast,  from  12 :00  to  12 :15.  (App.  137)  From  12 :00  noon  to 
6:00  P.  M.,  Mondays  through  Fridays,  the  station  carried 
only  a  5-minute  local  sustaining  program,  namely,  “To¬ 
day’s  Top  Tune”  (probably  jazz).  (App.  137)  On  Sat¬ 
urdays,  between  12:00  noon  and  6:00  P.  M.,  only  two  15- 
minute  local  sustaining  programs  were  broadcast.  (App. 
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137)  On  Saturdays,  between  6:00  P.  M.  and  12:00  mid¬ 
night,  no  local  sustaining  programs  were  broadcast.  (App. 

138)  (We  initially  discussed  the  programming  between 
6 :00  P.  M.  and  11 :00  P.  M.) 

Compare  the  above  with  the  representations  made  by 
WINN  when  it  acquired  its  permit  in  1939  (6  F.  C.  C.  776, 
782): 

“Tentative  program  schedules  were  introduced  into 
evidence  for  a  typical  week  day  and  for  a  Sunday. 
These  disclose  reservation  of  time  for  educational  pro¬ 
grams,  as  well  as  general  entertainment.  Among  the 
sources  of  material  for  live  talent  programs  are  the 
School  of  Music  of  the  University  of  Louisville,  which 
has  300  students,  and  the  Wells  Studio  of  Music. 
There  is  an  item  of  $1,000  per  month  in  the  operating 
budget,  to  be  expended  for  live  talent.1  The  program 
content  is  to  be  locally  originated  entirely  as  distin¬ 
guished  from  chain  or  network  programs.”- 

4 

The  program  “All  America  Jazz  Concert’ ’  is  classified 
as  a  public  service  program.  (App.  149)  “Mystery  Chef” 
and  “Fairyland  Theatre”  are  also  classified  as  public 
service  programs.  (App.  150)  All  children’s  programs 
up  to  the  age  of  13  have  been  classified  as  public  service 
programs.  (App.  151)  “Circus  Stories”  are  classified 
as  public  service  programs.  (App.  151)  A  program  of 
old-time  songs  and  hymns  is  classed  as  a  public  service 
program.  (App.  152)  These  spot  checks  indicate  the  fan¬ 
tastic  method  of  building  up  public  service  percentages. 

Newscasts  of  station  origination  are  carried  three  or 
four  times  daily  and  are  5  to  15  minutes  in  length  and 
aggregate  45  minutes  a  day.  (App.  161-162)  In  15  min¬ 
ute  programs,  probably  21/>  to  4  minutes  are  devoted  to 
local  news  and  5-minute  programs  probably  l1/*  to  2  min¬ 
utes  are  devoted  to  local  news.  (App.  162)  Local  news  is 
obtained  from  the  Associated  Press.  (App.  163)  The 

1  Compare  Appellant’s  Exhibit  4,  (R.  1679)  showing  huge  profits,  but 
practically  no  expenditure  to  create  local  live  programs. 

2  Throughout  the  brief  all  italics  in  quoted  material  are  supplied. 
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station  has  no  news  reporters.  (App.  163)  Contrast  this 
with  the  WKLO  proposal  with  respect  to  local  news.  It 
is  common  knowledge  that  an  AP  bureau  covers  local  news 
with  respect  to  its  national  importance,  and  that  it  is  essen¬ 
tial  to  have  local  reporters  adequately  to  obtain  news  of 
local  interest.  This  is  precisely  what  WKLO  proposes  to 
do  through  a  staff  of  three  reporters. 

During  four  months  in  1945,  the  station  operated  on  a 
temporary  license.  Witness  McTigue  stated  that  the  Com¬ 
mission  asked  for  an  explanation  of  the  station’s  commer¬ 
cial  and  sustaining  percentages.  (App.  132)  The  inquiry 
had  to  do  with  promises  made  with  respect  to  the  amount 
of  time  which  would  be  commercial  or  sustaining  and  the 
actual  performance  of  the  station.  With  respect  to  per¬ 
formance,  the  witness  stated  that,  “I  would  say  the  com¬ 
mercial  time  was  higher  and  the  sustaining  time  was 
lower.  (App.  133) 

All  of  the  station’s  daily  religious  programs  are  com¬ 
mercial.  (App.  135)  Four  out  of  12  weekly  programs  are 
commercial.  (App.  135)  The  station  does  not  carry  any 
programs  of  the  Louisville  Council  of  Churches.  (App. 
135) 

Appellant  testified  that  during  January  of  1944  and  1945 
it  carried  no  religious  programs  of  the  various  protestant 
faiths  (App.  154)  and  that  until  the  very  time  of  the  hear¬ 
ing  it  had  carried  a  give-away  program  (App.  138-140). 

In  contrast  to  the  foregoing,  WKLO  proposes  an  effec¬ 
tive  local  program  service  geared  to  the  needs  and  interests 
of  listeners  within  its  coverage  area. 

WKLO  will  maintain  a  ratio  of  sustaining  35%  and 
commercial  65%,  and  would  only  increase  to  a  maximum  of 
70%  commercial  to  accommodate  high  class  commercial 
programs  (such  as  opera)  which  would  not  upset  its  pro¬ 
gram  balance  (App.  46,  48,  55,  60,  72).  Its  broadcast  time 
will  be  devoted  to  programs  which  will  serve  the  interests 
of  local  religious  (App.  46,  77),  civic  (App.  46,  77),  cultural 
(App.  71),  educational  (App.  56,  71,  77),  fraternal  (App. 
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46,  56),  and  charitable  (App.  86)  organizations.  Certain 
hours  will  be  “blocked”  for  public  service  features,  includ¬ 
ing  periods  in  the  choice  listening  time  (App.  179).  Should 
WKLO  affiliate  with  a  national  network,  the  local  service 
will  not  be  impaired  and  adequate  time  will  continue  to  be 
allotted  (App.  48-49,  51,  58,  82-84,  97,  179-180).  [See  dis¬ 
cussion  infra ,  pages  16-20.] 

Adequate  time  will  be  provided,  on  a  sustaining  basis, 
for  daily  local  religious  programs,  presented  in  coopera¬ 
tion  with  recognized  local  religious  agencies  and  with  the 
local  leaders  of  recognized  faiths.  (App.  45,  46,  70,  180) 

Recognizing  the  fact  that  about  fifty  per  cent  of  the  sta¬ 
tion’s  potential  daytime  audience  will  be  rural  people,  the 
station  will  employ  a  fulltime  Director  of  its  Farm  Pro¬ 
grams.  He  will  not  only  supervise  the  daily  and  weekly 
programs  of  interest  to  farmers  and  their  families,  but  he 
wili  supply  information  requested  by  listeners  and  go  into 
the  field  to  visit  and  advise  with  them  and  bring  back 
recorded  interviews  which  will  be  broadcast.  (App.  57,  70, 
81-82)  It  is  contemplated  that  the  following  Farm  Pro¬ 
grams  will  be  broadcast  on  a  sustaining  basis: 

Farm  News — 10  minutes,  Monday  through  Satur¬ 
day  at  7. 05  A.  M.  following  a  general  news  program, 
featuring  weather  forecasts  and  news  of  general  hit-r¬ 
est  to  farmers  and  their  families. 

Market  Reports — 10  minutes,  Monday  through  Sat¬ 
urday  12:05  P.  M.  following  a  general  news  program, 
giving  current  prices  for  livestock  and  farm  produce 
in  markets  available  to  farmers  near  Louisville. 

Farm  Hour — 30  minutes  on  Saturday  morning  from 
11 :30  A.  M.  to  12 :00  noon.  A  program  of  farm  infor¬ 
mation,  news  and  entertainment.  Features  will  be  re¬ 
corded  interviews  with  farmers,  guest  speakers  and 
about  one  program  each  month  will  be  devoted  to  the 
interests  of  4-H  Clubs.  (App.  180-181). 

The  facilities  of  WKLO  have  been  offered  to  the  Super¬ 
intendent  of  Education,  the  Director  of  Public  Health,  the 
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Mayor,  the  Louisville  Area  Development  Association,  the 
University  of  Louisville,  the  Parochial  Schools,  and  many 
others.  (App.  71,  76, 195) 

WKLO  will  provide  at  least  45  minutes,  once  a  week, 
during  the  choice  listening  time  in  the  evening  for  discus¬ 
sion  of  vital  local  and  national  public  issues.  Two  speak¬ 
ers  will  uphold  and  two  will  oppose  a  stated  point  of  view. 
A  tnoderator  will  preside  and  the  audience  will  be  allowed 
to  ask  questions  directed  to  one  of  the  four  speakers,  after 
all  of  them  have  spoken.  The  station  will  organize  a  ‘ 1  Civic 
Betterment  Committee/ ’  composed  of  people  prominent  in 
the  civic  life  of  the  city,  which  will  choose  the  subjects  for 
these  forum  discussions  and  the  participants.  (App.  44, 
45,  71,  181) 

WKLO  will  broadcast,  from  time  to  time,  during  good 
listening  hours,  programs  which  will  feature  leaders  of 
various  civic,  educational,  charitable,  religious,  govern¬ 
mental  and  cultural  agencies.  Also  outstanding  local  events 
will  be  broadcast  by  remote-control,  direct  from  the  point 
of  origination.  (App.  70,  71,  181) 

WKLO  will  broadcast,  during  the  best  evening  listening 
hours,  musical  programs  featuring  the  outstanding  local 
musical  and  choral  groups,  which  will  be  available.  (App. 

71,  82,  182) 

Cultural  programs,  such  as  “Book  Reviews”  and  “Art 
Appreciation  Talks”  will  be  broadcast,  during  good  listen¬ 
ing  hours,  in  cooperation  with  local  authorities.  (App. 
182) 

WKLO  plans  to  encourage  radio  writers  by  giving  cash 
prizes  for  original  thirty  minute  dramatic  scripts  and  will 
provide  weekly  time  and  talent  for  broadcasting  the  win¬ 
ning  script.  Impartial  judges  will  select  the  weekly  winner 
and  will  pick  the  four  best  scripts  in  each  thirteen  week 
series,  which  will  win  additional  awards.  Other  dramatic 
programs  will  be  presented  from  time  to  time.  (App.  71, 

72,  182) 

WKLO  plans  to  broadcast  the  news  every  hour  on  the 
hour,  and  occasionally  at  other  times.  Particular  emphasis 
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will  be  put  on  local  news  and  two  persons  and  a  supervisor 
will  be  employed  to  gather  items  of  local  interest  in  this 
area.  The  news  will  be  reported  strictly  on  an  objective 
basis,  without  editorial  comment  or  slant.  (App.  50,  51, 
57,  72,  182) 

News  of  happenings  in  high  schools  and  elementary 
schools  in  the  Louisville  area  will  be  broadcast  Monday 
through  Friday  from  5:45  to  5:50  P.  M.  (App.  182) 

On  Friday  night  of  each  week  from  7 :15  to  7 :30  P.  M. 
the  “Scholastic  Sports  Scrap  Book”  will  be  broadcast. 
This  program  will  be  under  the  direction  of  some  well 
known  local  sports  authority  and  will  feature  the  sports 
activities  of  the  different  high  schools.  Athletic  coaches 
of  the  different  schools  and  outstanding  persons  in  the 
sports  field  will  be  interviewed  each  week.  (App.  72,  182- 
183) 

On  Saturday  morning  of  each  week  from  10:15  to  10:30 
A.  M.,  a  “Hobby  Program”  will  be  broadcast  in  the  inter¬ 
est  of  children.  A  prominent  adult  guest  will  be  inter¬ 
viewed  each  week  and  children  will  take  part  in  the  pro¬ 
gram  by  describing  their  hobbies  and  telling  how  they 
became  interested  in  them.  (App.  183) 

Three  daily  sports  programs  will  be  broadcast: 

Sports  Line  Up — 1:15  P.  M.  to  1:20  P.  M. 

Sports  Program — 5:30  P.  M.  to  5:45  P.  M. 

Sports  Program — 10:05  P.  M.  to  10:20  P.  M. 

A  competent  person  will  prepare  and  broadcast  these  pro¬ 
grams  which  will  cover  all  the  fields  of  sport.  (App.  183) 
The  Board  of  Directors  of  WKLO,  conscious  of  the  fact 
that  desires  and  preferences  of  the  public  with  reference  to 
character  and  types  of  programs  should  be  given  recogni¬ 
tion,  proposes  the  formation  of  a  Public  Listeners  Council. 
This  Council  will  truly  represent  a  cross-section  of  the  pub¬ 
lic.  It  will  include  a  college  professor,  a  truck  driver,  a 
high  school  boy,  a  business  man,  a  high  school  girl  student, 
a  doctor,  a  lawyer,  a  baker,  a  butcher  and  many  other  clas- 


12 


sifications.  It  will  number  at  least  thirty  persons.  This 
group  wdll  meet  at  regular  intervals  to  discuss  programs 
broadcast  by  the  station.  (App.  72,  83, 183) 

2.'  The  Testimony  Shows  WKLO  Made  Ample  Investi¬ 
gations  of  Talent  Availability  and  Program  Needs  and 

1  Should  Be  Preferred  Over  Appellant  on  the  Basis  of 
Such  Studies  and  the  Detailed  Personal  Knowledge  of 
Its  Stockholders. 

Appellant  claims  that  the  Commission  erred  in  failing 
to  find  that  WKLO’s  programs  were  prepared  in  the  ab¬ 
sence  of  any  survey  to  determine  talent  sources  or  the 
needs  and  desires  of  the  listeners  and  were  not  entitled  to 
preference  over  that  of  appellant. 

This  point  is  without  substance. 

WKLO’s  program  policies  already  have  been  discussed.1 
This  evidence  abundantly  establishes  a  detailed  and  care¬ 
fully  planned  approach  to  the  problem  of  acquiring  talent 
and  satisfying  the  program  needs  of  the  area  to  be  served. 
The  evidence  covers  religious,  farm,  educational,  public 
discussion,  public  affairs,  musical,  cultural,  dramatic,  news, 
school  and  sports  programs;  the  talent  sources  are  stated, 
and  the  programming  is  further  keyed  into  the  fabric  of 
the  community  by  the  establishment  of  a  “Civic  Better¬ 
ment  Committee,”  and  a  “Public  Listeners  Council.”  In 
addition,  the  Board  of  Directors  spread  on  the  record  the 
station’s  Standards  of  Practice  and  Standards  of  Good 
Taste.  Every  element  of  the  foregoing  was  lacking  in  the 
appellant’s  presentation. 

WKLO  also  showed  the  following  educational,  civic, 
patriotic,  charitable,  cultural  and  other  organizations  and 
agencies  as  program  sources,  namely:  University  of  Louis¬ 
ville,  Department  of  Education,  Parochial  Schools,  Jeffer¬ 
son  County  Fiscal  Court  Commissioners,  The  Mayor  of 
Louisville,  Kentucky  State  Federation  of  Labor,  Louis¬ 
ville  Park  Theatrical  Association,  City  and  County  Health 


1  See  also,  Mid-America  Exhibit  No.  30,  App.  179-186. 
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Departments,  Louisville  Philharmonic  Society,  Louisville 
Board  of  Trade,  Louisville  Community  Chest,  Louisville 
Council  of  Churches,  Louisville  Free  Public  Library, 
Louisville  Welfare  Department,  Leaders  of  all  Recognized 
Religious  Faiths,  Louisville  Area  Development  Associa¬ 
tion,  Louisville  Safety  Council,  American  Red  Cross,  Civic 
Betterment  Committee,  Louisville  Police  Department, 
Louisville  Fire  Department,  County  Agricultural  Agent, 
American  Legion,  American  Legion  Auxiliary,  Veterans 
of  Foreign  Wars,  Jewish  Veterans  of  World  War  II,  Re¬ 
serve  Officers  Association,  Army  Band,  Fort  Knox,  Ken¬ 
tucky,  Veterans  Administration,  Office  of  Price  Adminis¬ 
tration,  U.  S.  Coast  Guard,  Boy  Scouts,  Girl  Scouts,  City 
and  County  Selective  Service  Headquarters,  Association 
of  Garden  Clubs,  Kiwanis  Club,  Rotary  Club,  Lions  Club, 
Young  Men’s  Christian  Association,  Salvation  Army, 
Louisville  Art  Association,  U.  S.  Department  of  Internal 
Revenue.  (Mid- America  Exhibit  34,  App.  195-196) 
Another  aspect  of  WKLO’s  inquiry  into  program  sources 
and  needs  involved  interviews  with  civic  officials  and  lead¬ 
ers  concerning  public  service  broadcasts.  Such  interviews 
included:  Mr.  Kenneth  P.  Vinsel,  Executive  Director, 
Louisville  Area  Development  Ass’n;  Dr.  Joseph  J.  Rauch, 
President,  Board  of  Trustees,  Louisville  Free  Public 
Library ;  Mr.  Frank  H.  Gregg,  Executive  Secretary,  Louis¬ 
ville  Council  of  Churches;  Miss  Mary  B.  Stotsenburg, 
Executive  Secretary,  Community  Chest ;  Mr.  W.  E.  Hughes, 
Assistant  Secretary,  Louisville  Board  of  Trade;  Mr.  Dann 
Byck,  Chairman,  Louisville  Philharmonic  Society;  Dr. 
John  Phair,  Director  of  Health,  City  and  County  Health 
Departments;  Mr.  James  W.  Henning,  President,  Louis¬ 
ville  Park  Theatrical  Association;  Mr.  Edward  W.  Weyler, 
Secretary  and  Treasurer,  Kentucky  State  Federation  of 
Labor;  Hon.  Leland  Taylor,  Mayor,  City  of  Louisville; 
Mr.  E.  P.  White,  Jr.,  Commissioner;  Father  Felix  N.  Pitt, 
Secretary,  Catholic  School  Board;  Dr.  Omer  Carmichael, 
Superintendent  of  Education,  Department  of  Education; 
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and  Dr.  E.  W.  Jacobsen,  President,  University  of  Louis¬ 
ville.  (Mid- America  Exhibit  35,  App.  196-198) 

The  civic  activities  of  the  officers,  directors  and  stock¬ 
holders  of  WKLO  are  set  forth  herein  (pages  20-24).  The 
personal  knowledge  and  connections  of  these  Louisville 
people  assure  immediate  and  positive  attention  to  the  pro¬ 
gram  needs  of  the  community.  Mr.  Brownlee  testified  he 
would  be  connected  with  all  the  policy  decisions  of  the 
station.  (App.  31)  Mr.  Trost  stated  that  he  kept  WKLO’s 
program  proposals  alive  with  the  civic  leaders — “We  were 
always  hopeful  that  we  would  be  granted  this  construc¬ 
tion  permit  to  serve  the  city  in  the  best  way  possible  for 
civic,  religious,  and  educational  interests  of  the  citizens  of 
Louisville. 9 9  (App.  34)  He  said  as  a  matter  of  policy  the 
station  would  seek  out  and  develop  civic  programs  on  a 
regular  basis.  (App.  44)  Mr.  Levi  stated  that  he  is  fa¬ 
miliar  with  the  program  needs  of  the  community,  having 
established  WHAS  [Louisville]  and  having  resided  there 
almost  continuously  all  his  life,  except  for  two  years  spent 
in  Chicago.  (App.  49,  50,  53-58) 

It  is  obvious  that  the  witness  Batchelder  for  WKLO 
interpreted  the  word  “ survey’ ’  in  a  highly  technical  sense, 
as  meaning,  for  example,  a  “survey”  such  as  the  133  page 
publication  of  the  Bureau  of  Agricultural  Economics  of 
the  United  States,  Department  of  Agriculture  entitled 
“Attitudes  of  Rural  People  toward  Radio  Service.”  This 
“survey”  is  supported  by  hundreds  of  pages  of  instruc¬ 
tions  to  interviewers,  methods  of  sampling,  etc.  Broadcast 
Measurement  Bureau,  Crosley,  Inc.,  Hooper,  and  many 
other  organizations  publish  “Surveys”  on  program  rat¬ 
ings,  audience  trends,  share  of  audience,  and  so  on. 

But  the  witness  Batchelder ’s  misconception  of  the  term 
was  not  shared  by  Commission  counsel,  who  inquired, 
“Have  you  made  any  surveys  to  determine  the  availability 
of  talent  in  the  area  other  them  as  covered  in  your  ex¬ 
hibits?  (App.  92)  Here  Commission  counsel  recognized 
that  WKLO  had  made  surveys  and  investigations,  but  he 
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showed  no  such  understanding  with  respect  to  appellant’s 
case.  When  asked  if  any  surveys  at  all  had  been  made 
to  determine  the  availability  of  local  talent,  the  witness 
McTigue,  for  appellant,  answered  that  they  felt  they  know 
pretty  well  what  talent  is  available,  and  “we  almost  have 
to  beat  them  off  every  day.”  Commission  counsel  char¬ 
acterized  this  as  the  “club  method 1”  of  survey.  (App.  147) 
Again,  when  asked  “Have  you  ever  made  any  surveys  to 
determine  whether  your  programs  are  well-received  by 
the  people  within  your  present  coverage  area?”,  the  wit¬ 
ness  McTigue  answered,  “Not  personal  surveys,”  and  went 
on  to  explain  that  appellant  subscribed  to  the  Hooper 
Survey  (App.  113),  an  industry-wide  organization  which 
obtains  program  ratings,  available  to  any  station  willing 
to  pay  a  fee,  including  WKLO. 

In  the  light  of  the  record,  appellant’s  belaboring  of  the 
word  “survey”  is  the  height  of  cavil,  because  admittedly 
appellant  has  never  made  surveys  of  any  type,  whereas  the 
record  is  replete  with  evidence  showing  the  detailed  efforts 
of  WKLO  to  ascertain  talent  sources  and  program  needs, 
under  the  leadership  and  direction  of  life-long  residents 
of  Louisville  who  are  thoroughly  acquainted  with  all  as¬ 
pects  of  community  activities. 

Appellant  states  Mr.  Batchelder,  a  resident  of  Baltimore, 
prepared  exhibits  without  having  studied  the  community. 
We  submit  we  have  disproved  this  point  above,  but  in  ad¬ 
dition  consideration  should  be  given  to  the  fact  that  Mr. 
Batchelder  is  a  highly  qualified  radio  executive  (App.  68) 
and  he  worked  constantly  under  the  supervision  of  and 
in  collaboration  with  WKLO’s  Board  of  Directors  (App. 
69).  He  was  engaged  as  an  expert  consultant  to  advise  on 
technical  aspects  of  broadcasting.1 

i  Although  WKLO  was  highly  satisfied  with  Mr.  Batchelder’s  “broad 
radio  experience”  (App.  33),  the  Director’s  first  choice  for  manager 
was  a  man  of  20  years’  experience  in  radio  who  “has  served  in  this  par¬ 
ticular  city  the  civic  and  religious  needs,  and  is  well  liked  by  all  civic 
leaders.”  (App.  38)  In  May,  1948,  WKLO  engaged  Mr.  Joseph  S. 
Eaton  as  General  Manager.  Mr.  Eaton’s  radio  experience  commences 
with  the  birth  of  the  industry:  from  1922  to  1929  he  worked  at  WOW, 
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In  its  findings,  the  Commission  considered  WKLO’s 
investigations  and  program  proposals,  and  the  partici¬ 
pation  of  its  stockholders  in  local  affairs  vis  a  vis  the 
showing  of  appellant,  and  properly  concluded  that  WKLO 
will  offer  a  program  service  better  designed  to  meet  the 
needs  and  desires  of  the  population  to  be  served.  (App. 
335-338)  The  findings  and  conclusions  are  amply  supported 
by  the  record. 

3.  WKLO  Is  Presently  Operating  as  a  Nonnetwork  Sta¬ 
tion  Carrying  Only  Local  Programs,  and  Will  Not 
Affiliate  With  a  Network  at  the  Expense  of  Its  Local 
Programming;  But  the  Record  Shows  the  Local  Pro¬ 
gramming  Need  Not  Be  Impaired  by  Network  Affili¬ 
ation. 

The  concluding  argument  in  the  sequence  relating  to 
programming  advanced  by  appellant  is  its  “clincher,” 
namely,  that  the  Commission  erred  in  failing  to  find  and 
Conclude  that  WKLO  will  be  unable  to  render  its  proposed 
local  program  service  by  reason  of  its  proposed  network 
affiliation.1 


Omaha,  as  auditor,  announcer  and  entertainer.  He  came  to  Louisville 
in  1929  as  chief  announcer  for  WHAS  (Louisville).  In  1932  he  was 
promoted  to  program  director  of  WHAS,  and  from  1938  to  1947  he 
served  as  commercial  manager  of  WHAS.  During  his  19  years  in 
Louisville  radio  he  has  been  involved  in  every  aspect  of  the  civic,  educa¬ 
tional,  religious,  agricultural,  musical,  patriotic,  dramatic,  charitable  and 
cultural  life  and  activities  of  Louisville  and  the  surrounding  area.  We 
cite  only  one  instance  of  the  national  recognition  of  his  professional 
excellence,  namely,  in  1937  he  personally  received  the  National  Head¬ 
lines  Club  award  “for  outstanding  achievement  in  the  field  of  radio.” 
Thus  we  may  contrast  8  out  of  the  11  stockholders  of  WKLO  who  are 
life-long  residents  of  Louisville  versus  the  newcomers  to  the  community 
or  nonresidents  who  chiefly  comprise  appellant,  and  we  may  contrast 
WKLO’s  manager  with  19  years’  Louisville  radio  experience  with  appel¬ 
lant’s  manager  who  only  moved  to  the  city  in  1943.  If  appellant’s  wit¬ 
ness  McTigue  was  justified  in  feeling  appellant  knows  something  about 
talent  availability  and  the  needs  of  the  community,  incomparably 
greater  knowledge  must  be  attributed  to  WKLO. 

i  This  entire  argument  on  network  affiliation  reaches  the  ultimate  in  tenuity, 
as  of  this  date  WKLO  has  no  network  affiliation  or  promise  of  network 
affiliation,  despite  the  lapse  of  more  than  a  year  since  the  Commission’s  deci¬ 
sion  [October  24,  1947]  and  WKLO  has  been  on  the  air  since  Thanksgiving 
Day,  November  25,  1948. 
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The  question  of  network  affiliation  was  covered  thor¬ 
oughly  at  the  hearing,  both  in  the  exhibits  submitted  and 
in  the  oral  testimony  of  the  officers,  directors  and  stock¬ 
holders.  WKLO’s  Exhibit  30  (App.  179-185),  entitled 
“Statement  of  Program  Policy,’ ’  makes  clear  that  WKLO ’s 
purpose  in  applying  for  a  radio  station  is  to  provide  Louis¬ 
ville  and  its  surrounding  area  with  a  local  service.  This 
exhibit  and  the  succeeding  exhibits  (App.  187-198)  con¬ 
centrate  on  the  program  service  with  which  WKLO  pro¬ 
poses  to  serve  the  interests  of  local,  religious,  civic,  cul¬ 
tural,  educational,  and  charitable  organizations.  These 
program  plans  have  been  described  previously.  The  ex¬ 
hibit  also  states  that  WKLO  will  accept  a  network  affilia¬ 
tion  only  if  it  would  permit  compliance  with  the  primary 
objective  of  local  service.  This  was  also  confirmed  by 
the  oral  testimony,  which  further  disclosed  that  network 
plans  had  not  been  discussed  except  to  the  extent  that  the 
understanding  had  been  reached  that  a  network  would  be 
accepted  only  if  it  did  not  interfere  with  local  program¬ 
ming .  (App.  43-44;  47-48;  51;  54;  57;  97-98)  The  following 
examination  of  Mr.  Levi  by  the  Presiding  Officer  is  con¬ 
clusive  on  the  point: 

“The  Presiding  Officer:  Yes.  Mr.  Levi,  I  think  you 
said  that  if  satisfactory  arrangements  could  be  made, 
there  would  be  a  chain  arrangement? 

“The  Witness:  Yes,  sir. 

“The  Presiding  Officer:  Now,  what  do  you  mean 
by  satisfactory  arrangements,  from  what  standpoint? 

“The  Witness:  I  mean  not  only  from  the  financial 
standpoint,  but  from  the  standpoint  of  being  able  to 
make  an  arrangement  with  a  chain  whereby  you  would 
not  have  to  sacrifice  your  local  service  in  order  to  get 
into  their  wealth  of  talent.  I  think,  of  course,  they 
can  obtain  more  entertainment  talent  the  way  they 
are  located  than  we  can,  which  is  a  desirable  thing. 
But  I  don’t  think  it  is  desirable  at  the  expense  of 
local  service. 

“The  Presiding  Officer:  Now,  you  heard  the  previous 
witness  testify  with  regard  to  program  service? 

“The  Witness;  You  mean  Mr.  Batchelder? 
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“The  Presiding  Officer:  Yes. 

“The  Witness:  Yes,  sir. 

“The  Presiding  Officer:  Now,  this  type  of  service, 
I  assume,  is  the  service  which  the  applicant  feels  is 
needed  in  the  Louisville  area? 

“The  Witness:  The  networks  are  all  there  already. 

“The  Presiding  Officer:  You  testified  that  the  need 
was  for  a  purely  local  service  and  not  a  chain  serv¬ 
ice? 

“The  Witness:  Largely  for  local  service.,,  (App. 
97-98) 

The  trend  of  the  argument  of  appellant's  counsel  is  that 
WKLO  could  not  render  good  local  service  if  it  ever  affili¬ 
ated  with  a  network.  This  argument  is  diametrically  op¬ 
posed  to  the  common  experience  of  the  industry  and  to  the 
very  testimony  of  the  appellant ’s  witness  McTigue,  namely : 

“Q.  During  what  hours  do  you  make  time  available 
for  public  service  programs,  sustaining  programs,  and 
other  programs  of  similar  nature? 

“A.  We  have  time  brackets  available  in  all  three 
time  periods ,  evening  time,  daytime,  and  all  other 
hours.” 

Here  is  the  keystone  of  the  fallacy:  Appellant  admittedly 
has  time  available  during  all  hours  for  local  programming 
despite  the  fact  that  it  carries  a  full  network  schedule  of 
programs,  but  its  attorneys  contend  [but  not  the  applicant 
in  its  testimony]  that  WKLO  would  not  have  the  same 
time  available  if  likewise  affiliated  with  a  network.  In 
other  words,  McTigue  admits  there  is  time  available  in  all 
brackets  of  the  broadcast  day  for  local  programming. 
The  record  shows  that  despite  this  availability  of  time, 
appellant  has  not  utilized  it  for  local  live  programming  or 
indeed  for  adequate  local  programming  of  any  kind,  and 
its  proposals  for  the  future  indicate  no  appreciable  im¬ 
provement.  On  the  other  hand,  WKLO  will  at  all  times 
render  superior  local  programming  and  even  if  it  joined 
a  network  (which  it  has  not),  the  local  programming 
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would  continue  unimpaired  as  ample  time  is  available  for 
that  purpose.  It  is  common  knowledge  in  the  industry, 
confirmed  by  McTigue  above,  that  the  American  Broadcast¬ 
ing  Company  does  not  utilize  all  of  the  time  optioned  to 
it  during  the  three  segments  of  the  broadcast  day.  Fur¬ 
thermore,  it  is  impossible  to  reconcile  the  statements  in 
appellant’s  brief  concerning  the  unavailability  of  evening 
time  for  local  programming  with  appellant’s  own  exhibits, 
which  show :  Composite  week,  network  commercial  only  19 
hours  out  of  37  hours  and  10  minutes,  leaving  18  hours 
available  for  local  programming  (App.  222) ;  present 
schedule,  network  commercial  only  15  hours  out  of  35 
hours,  leaving  a  balance  of  20  hours  for  local  programming 
(App.  221) ;  proposed  schedule,  network  commercial  15 
hours  out  of  35  hours,  leaving  a  balance  of  20  hours  for 
local  programming.  (App.  239)  As  WKLO  proposed  to 
devote  8  hours  during  the  evening  period  to  live  sustain¬ 
ing  programs,  it  is  obvious  ample  time  is  available  for 
those  and  other  worthy  programs. 

The  Commission  found  that  WKLO 

“would  affiliate  with  a  network  if  one  were  available; 
provided,  however,  that  such  affiliation  would  not  be 
at  the  expense  of  local  service,  that  a  fair  proportion 
of  time  between  7 :00  and  11 :00  could  be  devoted  to 
local  live  sustaining  programs,  and  that  a  balance  of 
network  and  non-network  programs  could  be  main¬ 
tained.” 

These  findings  are  fully  supported  by  the  testimony  of 
appellant  and  WKLO. 
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4.  Although  WKLO  Should  Be  Preferred  Over  Appellant 
on  the  Sole  Ground  of  Superior  Programming,  it  May 
Also  Be  Preferred  Because  of  the  Greater  Diversifica¬ 
tion  of  the  Background  of  Its  Stockholders,  Its  Lack 
of  Other  Radio  Interests,  and  the  Factor  of  Local 
Residence  and  Knowledge  of  the  Community. 

The  Commission  found  that  “although  the  place  of  resi¬ 
dence  and  the  extent  of  participation  in  station  operations 
of  a  controlling  stockholder  are  frequently  important  fac¬ 
tors  in  evaluating  the  nature  of  the  service  an  applicant 
is  likely  to  render  to  a  community,  in  the  case  of  an  ex¬ 
isting  operation,  such  as  WINN,  we  have  the  even  better 
criterion  of  a  past  performance  upon  which  to  determine 
the  nature  of  prospective  operation.”  In  the  last  three 
points  we  have  shown  that  the  Commission’s  finding  is 
amply  supported  by  the  evidence.  Because  of  this  deter¬ 
mination,  it  was  unnecessary  to  consider  additional  factors, 
such  as  local  residence,  diversification  of  the  background 
of  stockholders,  knowledge  of  the  community,  and  so  on. 
Nevertheless,  on  any  of  these  points  the  Commission,  on 
the  basis  of  the  testimony,  could  have  found  in  favor  of 
WKLO  and,  equally  significant,  it  could  not  have  found 
in  favor  of  appellant. 

The  record  shows  the  following  information  with  respect 
to  the  stockholders  of  the  respective  parties : 

WKLO 

James  F.  Brownlee ,  President ,  Director  and  4.36 % 
Stockholder.  Mr.  Brownlee  first  came  to  Louisville  in  1935 
as  director  and  president  of  the  Frankfort  Distilleries,  Inc. 
He  continued  actively  in  this  capacity  until  1942,  when  he 
came  to  Washington,  D.  C.,  to  serve  with  the  War  Produc¬ 
tion  Board.  In  1943  he  was  appointed  Director  of  Trans¬ 
portation  of  the  War  Foods  Administration,  and  from  Au¬ 
gust,  1944  to  September,  1945  was  Deputy  Administrator 
of  the  Office  of  Price  Administration.  Later  he  became 
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Deputy  Director  of  the  Office  of  Economic  Stabilization. 
(App.  173)  He  has  many  business  connections  in  Louis¬ 
ville  and  he  retains  his  membership  in  civic  and  social  ac¬ 
tivities.  He  is  a  director  of  the  Citizens  Fidelity  Bank  & 
Trust  Company,  the  Peerless  Manufacturing  Company,  the 
Theatre  Realty  Corporation,  and  the  Jefferson  Salt  Com¬ 
pany,  all  of  Louisville,  Kentucky,  and  is  a  member  of  the 
Council  of  Commissioners  of  the  Louisville  Community 
Chest,  the  Louisville  River  Valley  Club  and  the  Louisville 
Country  Club.  (Ex.  2,  App.  29-31;  173)  He  was  also 
President  of  the  Louisville  Publicity  League  and  partici¬ 
pated  as  a  member  of  the  boards  of  the  various  Red  Cross 
and  other  charitable  organization  drives.  (App.  29-30) 
Both  his  business  and  civic  activities  in  Louisville  have 
thoroughly  acquainted  him  with  the  needs  of  the  com¬ 
munity. 

Milton  S.  Trost,  Vice-President ,  Director  and  16.59% 
Stockholder.  Mr.  Trost  was  born  in  Louisville,  Kentucky, 
in  1894  and  has  lived  there  all  his  life.  (Ex.  8 ;  R.  1553)  He 
has  been  engaged  in  the  banking  business  since  1920  and 
has  been  a  general  partner  in  the  firm  of  Stein  Bros.  & 
Boyce  since  1928.  (Ex.  8;  R.  1553)  He  is  also  a  director 
of  the  department  store  of  Kaufman-Strauss,  Louisville, 
Kentucky.  (Ex.  8;  R.  1553)  His  Louisville  civic  activities 
include  the  following:  Vice  Chairman  of  the  Executive 
Committee  which  ran  the  seven  War  Loan  Drives  in  the 
State  of  Kentucky;  member  of  the  Sewer  Committee  of 
the  Louisville  Area  Development  Association,  actively  en¬ 
gaged  in  rehabilitating  the  city  after  the  1937  flood  dis¬ 
aster;  member  of  the  Board  of  Directors  of  the  Com¬ 
munity  Chest;  president  of  one  of  the  local  hospitals; 
former  member  of  the  OPA  gasoline  panel  and  the  local 
ration  boards ;  chairman  of  the  Louisville  OPA  price  panel ; 
chairman  of  the  Finance  Committee  of  the  Louisville  Park 
Theatrical  Association;  member  of  the  Executive  Commit¬ 
tee  for  the  State  Board  of  the  Organization  for  the  Pro¬ 
motion  of  Good  Will  among  Catholics,  Protestants  and 
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Jews;  member  of  the  Special  Gift  Committee  of  the  Boy 
Scout  Drive;  member  of  the  Special  Gift  Committee  for 
raising  funds  for  a  memorial  stadium  for  high  school  boys 
killed  during  the  war;  past  president  of  the  Ohio  Valley 
Investment  Bankers  Association;  and,  member  of  the 
Committee  to  Promote  a  Health  Center  for  Louisville,  etc. 
(Ex.  8 ;  R.  1553,  App.  31-33)  He  is  truly  one  of  Louisville’s 
most  active  leaders  in  its  civic  and  community  life. 

Edward  L.  Altsheler,  Jr.,  Secretary,  Director,  and  4.36% 
Stockholder.  Mr.  Altsheler  was  not  able  to  appear  at  the 
hearing,  so  that  the  record  does  not  show  his  full  civic 
participation.  Mr.  Trost,  who  was  born  within  a  block 
of  Mr.  Altsheler ’s  birthplace,  was  able  to  testify,  how¬ 
ever,  that  Mr.  Altsheler  had  lived  in  Louisville  all  his  life 
(44  years)  and  that  he  was  very  active  in  civic  affairs,  be¬ 
ing  past  president  of  the  Rotary  Club,  chairman  of  the  Tire 
Board,  and  active  in  the  Red  Cross  and  War  Fund  drives. 
(App.  36-37) 

William  H.  Veeneman,  Vice  President,  Treasurer,  Di¬ 
rector  and  4.36%  Stockholder.  Mr.  Veeneman  was  born 
in  Covington,  Kentucky,  on  April  30,  1890.  His  business 
career  began  in  Louisville  in  1905.  In  1902,  he  became  as¬ 
sociated  with  the  Frankfort  Distillery  Company  in  Louis¬ 
ville,  and  later  was  elected  president  and  chairman  of  the 
board  of  the  company.  He  has  since  terminated  his  in¬ 
terest  in  the  company.  In  1945,  he  purchased  the  George 
H.  Gould  Company,  wholesale  druggists  of  Louisville,  Ken¬ 
tucky,  which  is  now  his  principal  business  interest.  He  is 
co-adviser  to  the  Louisville  Community  Chest  and  is  on 
the  board  of  Nazareth  College.  (Ex.  22;  App.  178;  58) 

Emanuel  Levi,  Director  and  8.83%  Stockholder.  Mr.  Levi 
was  born  in  Louisville,  Kentucky,  on  December  3,  1889. 
(Ex.  20;  R.  1570)  All  his  life  has  been  spent  in  Louisville 
with  the  exception  of  two  years  in  Chicago,  Illinois.  He 
was  educated  at  the  University  of  Louisville  and  practiced 
law  in  Louisville  from  1909  to  1921,  with  the  exception  of 
two  years  during  World  War  I,  when  he  was  a  First  Lieu- 
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tenant  in  the  U.  S.  Army.  (Ex.  20;  R.  1570)  In  1921,  he 
became  assistant  to  the  president  of  the  Courier- Journal 
and  Louisville  Times,  two  Louisville  newspapers,  and  later 
was  elected  business  manager,  vice  president,  and  general 
manager  of  the  newspapers.  (R.  1570)  While  with  the 
Louisville  newspapers,  he  established  Radio  Station  WHAS 
during  the  early  20 ’s  and  became  its  general  manager. 
(App.  52)  As  such,  he  was  actively  engaged  in  daily  con¬ 
tact  with  the  operating  problems  of  the  station.  (App.  52) 
Mr.  Levi  terminated  his  association  with  Radio  Station 
WHAS  in  1936  when  he  became  publisher  of  the  Chicago 
Herald  Examiner  and  Chicago-American.  From  1938  to 
1941,  he  was  president,  director,  and  one-half  owner  of  the 
Independence  Insurance  Company  in  Louisville.  He  has 
been  retired  since  1941.  (Ex.  20;  R.  1570) 

Henry  Fitzhugh,  Jr.,  Director  and  4.36 %  Stockholder. 
Mr.  Fitzhugh  has  been  engaged  in  the  insurance  business 
in  Louisville  since  1929.  He  became  a  partner  in  the 
Louisville  firm  of  Gaunt,  Houston  &  Fitzhugh  in  1937.  (Ex. 
28;  R.  1585)  He  is  also  actively  engaged  in  farming  in  the 
Louisville  area  and  has  been  active  in  Community  Chest 
drives  in  Louisville  and  is  a  member  of  the  Oldham  County 
Farm  Bureau.  (App.  66) 

Edmund  R.  Plunkett,  Director  and  20 %  Stockholder,  and 
Harold  J.  Plunkett,  20 %  Stockholder.  Both  Plunketts,  who 
are  brothers,  are  residents  of  New  York  State  where  they 
are  engaged  in  the  wholesale  lumber  business.  They  have 
business  connections  in  Louisville  and  friends  there.  (App. 
61). 

Mary  Peabody  Fitzhugh,  4.36 %  Stockholder,  Willard  G. 
Johnston,  3.28%  Stockholder,  and  Laurence  Jones  Estate, 
9.60%  Stockholder.  Mrs.  Fitzhugh,  Mr.  Johnston  and  the 
trustee  of  the  Laurence  Jones  Estate  were  unable  to  ap¬ 
pear  at  the  hearing.  The  record  discloses,  however,  that 
Mrs.  Fitzhugh,  who  is  the  wife  of  Henry  Fitzhugh,  Jr., 
and  daughter  and  heir  of  Laurence  Jones,  was  born  in 
Louisville  and  lived  there  all  her  life.  The  record  also 
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shows  that  Mr.  Johnston  is  a  Louisville  resident.  The 
Citizens  Fidelity  Bank  &  Trust  Company  of  Louisville 
is  trustee  of  the  Laurence  Jones  Estate.  Mr.  John  Collis, 
vice-president  of  this  bank,  has  attended  all  meetings  of 
the  board  of  directors  of  Mid-America  and  has  shown  a 
continuing  interest  in  the  station.  (App.  36)  Mr.  Browmlee 
is  a  director  of  this  bank.  (Ex.  3;  App.  174)  The  estate 
will1  be  distributed  to  the  Jones  family,  w’hich  is  tradition- 
allv  Louisville. 

In  brief  summary,  therefore,  the  record  is  clear  beyond 
doubt  that  60%  of  the  stock  of  Mid-America  is  held  by 
Louisville  people  having  wide  diversification  of  experience 
and  background. 


WINN 


The  officers,  directors  and  stockholders  of  appellant  and 
the  percentages  of  stock  held  by  each  are  as  follows: 


Name 


Officers  and  Directors  Stock 


Nelle  M.  Kendrick 
Mary  K.  McCarten 
Glenn  Snyder 
Oldham  Clarke 
A.  C.  Van  Winkle 
Harry  McTigue 


President  and  Director . 

Secy.-Treas.  and  Director 

Director  . 

Vice  Pres,  and  Director . 

Vice  Pres,  and  Director . 

Vice  Pres,  and  Director . 


56% 

10% 

30% 

2% 

1.4% 

.6% 


100% 

Nelle  M.  Kendrick,  present  majority  stockholder,  acquired 
her  interest  in  WINN  in  1944  on  the  death  of  her  husband, 
D.  E.  Kendrick. 

Before  analyzing  the  available  biographical  material  on 
the  officers,  directors  and  stockholders  of  WINN,  it  is  im¬ 
portant  to  note  that  only  Harry  McTigue,  a  0.6%  stock¬ 
holder,  and  Glenn  Snyder,  who  readily  admitted  that  he 
was  not  a  Louisville  resident  and  was  not  active  in  the  op¬ 
eration  of  the  station,  appeared  at  the  hearing  and  testi¬ 
fied.  Counsel  for  the  Commission  and  WKLO  were  con¬ 
siderably  handicapped,  therefore,  in  their  efforts  to  obtain 


25 


the  true  situation  with  respect  to  the  claims  of  Louisville 
residence  made  on  behalf  of  the  absentee  owners  by  those 
who  did  testify.  It  is  also  significant  to  note  that,  for  rea¬ 
sons  unknown,  Mr.  Snyder  was  most  reluctant  to  testify 
despite  his  presence  in  the  hearing  room.  He  was  offered 
as  a  witness  only  after  counsel  for  appellant  stated  he 
would  not  call  him  and  after  both  Commission  counsel  and 
counsel  for  WKLO  threatened  to  call  him  as  their  own 
witness. 

An  air  of  mystery  surrounded  the  entire  presentation  of 
appellant’s  case,  and  gave  rise  to  the  definite  impression 
that  the  principal  owners  did  not  appear  because  they 
would  be  likely  to  topple  the  structure  that  Mr.  McTigue, 
the  general  manager,  was  attempting  to  build.  For  this 
reason,  the  record  is  not  clear  on  the  actual  residence  and 
other  activities  of  the  officers,  directors  and  stockholders 
about  to  be  discussed.  We  believe  the  record  shows  that 
96%  of  the  stock  of  WINN  is  held  by  persons  having  home 
addresses  outside  of  Louisville,  but  even  this  factor  is  not 
too  important,  because  WKLO  offers  an  incomparably  su¬ 
perior  program  service,  and  the  fusion  of  the  diverse  back¬ 
grounds  of  the  officers,  directors,  and  stockholders  of 
WKLO  guarantees  that  its  station  will  be  more  responsive 

to  the  needs  and  desires  of  the  public  of  Louisville. 

Nelle  M.  Kendrick ,  President ,  Director ,  and  56%  Stock¬ 
holder.  Mrs.  Kendrick  acquired  her  stock  upon  the  death 
of  her  husband,  D.  E.  Kendrick,  in  1944  (not  in  1945  as 
stated  at  oral  argument  before  the  Commission,  App.  318). 
She  is  one  of  the  officers,  directors,  and  stockholders  who 
did  not  appear  at  the  hearing.  Mr.  McTigue  testified  that 
she  had  resided  in  Louisville  since  November  1944.  (App. 
126)  He  readily  admitted,  however,  that  she  lived  in  Nash¬ 
ville  before  that  time  and  had  no  prior  connection  with  the 
station.  (App.  126)  Even  if  Mr.  McTigue  is  correct  in  his 
testimony,  her  Louisville  residence  amounts  to  only  two 
years  [up  to  the  date  the  record  was  closed],  during  which 
time  there  is  no  evidence  of  any  participation  on  her  part 
in  the  civic  activities  of  Louisville. 
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There  is  reason  to  doubt,  however,  that  she  has  been  a 
resident  of  Louisville  even  for  two  years;  if  she  has,  it 
has  certainly  not  been  more  than  a  pseudo-residence  de¬ 
signed  to  improve  the  showing  that  could  be  made  on  the 
application.  This  conclusion  is  supported  by  the  record 
and  by  information  contained  in  the  310(b)  file  of  WINN, 
of  which  official  notice  has  been  taken: 

i 

1.  WINN  Exhibit  1,  which  summarizes  information 
on  the  officers,  directors  and  stockholders  of  WINN, 
states  that  Mrs.  Kendrick’s  home  address  is  1915  Blair 
Boulevard,  Nashville,  Tennessee.  (App.  198) 

2.  The  annual  ownership  report  of  WINN  (FCC 
Form  323),  executed  by  Mrs.  Kendrick  on  March  18, 
1946,  a  few  days  before  the  hearing,  shows  her  resi¬ 
dence  as  Nashville,  Tennessee.  (R.  1123) 

3.  The  application  for  renewal  of  license  filed  by 
WINN  on  January  27,  1945,  lists  Mrs.  Kendrick  as  a 
resident  of  Nashville,  Tennessee.  (R.  2108) 

Harry  McTigue,  Vice  President ,  Director  and  0.6% 
Stockholder.  He  acquired  his  stock  in  July  or  August 
1945,  and  was  made  a  Director  on  August  2,  1945,  a  few 
months  before  WINN’s  application  was  filed.  (App.  133- 
134)  His  Louisville  residence  began  when  he  came  to 
WINN  in  1943.  (App.  143)  He  belongs  to  some  Louisville 
business  groups,  but  they  are  groups  which  are  essentially 
trade  associations  and  not  civic  groups.  (App.  104)  He 
has  no  knowledge  of  any  civic  activities  that  may  be  en¬ 
gaged  in  by  the  other  officers,  stockholders  or  directors 
of  WINN.  From  this  we  can  only  infer  that  there  are 
none.  (R.  1143) 

Mary  K.  McCarten,  Secretary-Treasurer,  Director  and 
10%  Stockholder.  Exhibit  No.  1  shows  her  “home  ad¬ 
dress”  as  301  Jessup  Avenue,  Hopkinsville,  Kentucky. 
(App.  198)  Mr.  McTigue  testified  on  direct  examination 
that  she  had  resided  in  Louisville  since  1940  (App.  128), 
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but,  when  cross-examined  by  Commission  counsel,  he  ad¬ 
mitted  that  “she  maintains  her  home  in  Hopkinsville”  (85 
miles  from  Louisville)  and  that  he  did  not  really  know 
whether  she  had  resided  in  Louisville  since  1940.  (App. 
142)  There  is  no  claim  that  she  participates  in  any  Louis¬ 
ville  activities.  She  did  not  testify. 

Glenn  Snyder ,  Director  and  30%  Stockholder .  No  claim 
of  Louisville  residence,  past  or  present,  was  made  on  be¬ 
half  of  Mr.  Snyder.  (App.  166)  He  is  a  resident  of  Chi¬ 
cago,  Illinois,  where  he  is  Vice  President  and  General 
Manager  of  Radio  Station  WLS.  He  is  also  an  officer  and 
director  and  owns  23%  of  the  stock  of  the  Tucson  Broad¬ 
casting  Company,  licensee  of  radio  station  KTUC,  Tucson, 
Arizona,  and  is  a  director  and  owner  of  8%  of  the  stock 
of  the  Salt  River  Valley  Broadcasting  Corporation,  licen¬ 
see  of  Station  KOY,  Phoenix,  Arizona.  In  addition,  he  is 
in  partnership  with  Mrs.  Kendrick  and  Miss  McCarten, 
each  of  whom  owns  a  1/3  interest,  in  the  Broadcast  Sales 
Company  of  Chicago,  which  engages  in  the  sale  of  time 
for  broadcast  stations.  (App.  164-166) 

Oldham  Clarke,  Vice  President  and  Director  and  2% 
Stockholder,  and  A.  C.  Van  Winkle,  Vice  President  and 
Director  and  1.4%  Stockholder.  Although  neither  Mr. 
Clarke  nor  Mr.  Van  Winkle  testified,  the  Commission’s 
records  reveal  they  are  Louisville  residents.  However, 
there  is  no  record  of  any  participation  by  them  in  Louis¬ 
ville  civic  activities.  The  fact  that  they  held  38%  of  the 
stock  when  the  station  was  first  authorized,  but  now  hold 
only  3.4%,  is  ample  indication  that  they  are  not  actively 
interested  in  the  station  and  that  the  Louisville  holdings 
have  been  steadily  minimized.  This  was  also  confirmed 
by  the  testimony  of  Mr.  McTigue.  (App.  105) 

It  is  readily  apparent  from  the  above  summaries  of  the 
principals  involved  in  the  two  applications,  that  the  ma¬ 
jority  ownership  of  WKLO  is  Louisville  ownership, 
whereas  that  of  appellant  is  not.  Of  the  two  groups  WKLO 
has  incomparably  the  longer  Louisville  residence  and  par- 
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ticipation  in  the  civic  and  related  life  of  the  community. 
Further,  even  if  we  are  to  disregard  for  the  moment  the 
very  serious  doubts  raised  as  to  the  actual  residence  of 
Mrs.  Kendrick  and  Miss  McCarten,  the  fact  remains  that 
the  40%  absentee  ownership  of  WKLO  is  balanced  by  the 
admitted  30%  absentee  ownership  of  Glenn  Snyder  in  ap¬ 
pellant. 

The  above  summaries  also  reveal  two  other  grounds 
upon  which  the  Commission  could  have  based  its  prefer¬ 
ence  of  the  WKLO  application.  First,  the  officers,  direc¬ 
tors  and  stockholders  of  WKLO  possess  diverse  back¬ 
grounds  which  will  enable  them  to  draw  on  experience  in 
all  phases  of  business  and  community  life  of  Louisville; 
and  second,  the  Commission  could  have  turned  its  decision 
on  the  fact  that  none  of  the  officers,  directors  and  stock¬ 
holders  of  WKLO  has  other  radio  interests,  whereas  a  30% 
stockholder  in  appellant  has  an  interest  in  three  other 
broadcast  stations,  and  three  of  appellant’s  stockholders, 
representing  96%  of  the  ownership,  are  engaged  in  Chi¬ 
cago  in  the  business  of  selling  time  for  broadcast  stations. 
As  the  Commission  said  in  Borger  Broadcasting  Company , 
3  R.  R.  330: 

“Mr.  Hughes  has  no  present  radio  interests,  where¬ 
as  the  principal  owners  of  the  Borger  Broadcasting 
Company  own  two  existing  stations.  A  grant  to  Mr. 
Hughes  will  bring  to  the  broadcasting  field  a  newcomer 
and  will  tend  to  provide  a  greater  diversification  of 

the  ownership  of  the  media  of  mass  communication 

•  *  *  >> 


Despite  WKLO’s  undoubtedly  superior  knowledge  of  the 
needs  of  the  community,  appellant  contends  that  its  appli¬ 
cation  should  be  preferred  because  of  integration  of  man¬ 
agement  and  ownership.  In  support,  appellant  points  to 
the  claims  made  at  the  hearing  that  three  of  its  stockhold¬ 
ers,  Mr.  McTigue,  Mrs.  Kendrick,  and  Miss  McCarten,  are 
actually  engaged  in  station  operation.  It  is  claimed  that 
Mr.  McTigue  is  General  Manager  of  the  station,  that  Miss 
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McCarten  is  “Assistant  to  the  General  Manager,”  and 
that  Mrs.  Kendrick  is  “Director  of  Women’s  Programs.” 
KWLO  concedes  that  Mr.  McTigue  is  General  Manager 
and  actively  engaged  in  station  operation.  However,  as 
shown,  he  is  only  a  0.6%  stockholder  and  did  not  acquire 
his  stock  interest  until  just  before  appellant’s  application 
was  filed.  The  minor  interest  he  has  in  the  station  and  the 
circumstances  under  which  it  was  acquired  certainly  do 
not  support  a  claim  of  integration  of  management  and 
ownership  on  his  behalf. 

With  respect  to  Miss  McCarten,  it  is  true  that  the  per¬ 
sonnel  exhibit  of  appellant  carries  her  as  “Assistant  to  the 
General  Manager.”  She  did  not  testify,  however,  and  it 
was  impossible  to  determine  whether  or  not  she  is  really 
active  in  station  operation,  or  merely  carries  a  title  and 
draws  a  salary  for  tax  purposes  or  other  reasons.  It  is 
noted  that  the  information  on  residence  shows  her  home 
as  Hopkinsville,  Kentucky.  It  is  also  noted  that  appel¬ 
lant’s  personnel  exhibit  states  that  her  Louisville  address 
is  “Radio  Station  WINN,  Louisville,  Kentucky,”  whereas 
the  addresses  of  the  other  employees,  including  Mr.  Mc¬ 
Tigue,  are  shown  as  their  actual  residence,  i.e.,  apartment 
house,  individual  street  addresses,  etc.  Further,  the  fact 
that  Miss  McCarten  did  not  appear  at  the  hearing  indi¬ 
cates  that,  even  if  she  is  engaged  in  some  way  at  the  sta¬ 
tion,  she  is  not  an  active  voice  in  its  management  and  op¬ 
eration. 

This  leaves  Mrs.  Kendrick.  The  only  evidence  in  the 
record  of  her  participation  in  station  operation  is  the 
testimony  of  Mr.  McTigue  and  the  statement  in  appellant’s 
Exhibit  7  that  she  is  “Director  of  Women’s  Programs,”  a 
meaningless  title,  and,  at  most,  a  minor  position.  It  was 
readily  admitted  by  all  concerned  that  she  took  no  inter¬ 
est  whatever  in  the  station  until  her  husband’s  death. 
(App.  126)  The  only  question  is  whether  she  has  partici¬ 
pated  actively  in  its  operation  since  that  time.  The  fol¬ 
lowing  facts,  however,  show  that  this  was  clearly  not  the 
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case.  First,  there  is  the  very  considerable  doubt,  above 
discussed,  as  to  whether  she  has  ever  resided  in  Louisville. 
She  certainly  could  not  devote  her  full  time  to  the  sta¬ 
tion  unless  she  was  also  a  fulltime  Louisville  resident. 
Second,  the  application  for  transfer  of  control  from  her 
husband’s  estate  to  her,  dated  September  25,  1944,  shows 
her  occupation  as  housewife  and  contains  no  reference  to 
any  participation  by  her  in  appellant’s  operations.  And, 
third,  the  application  for  renewal  of  license  filed  on  Janu- 
ai-y  27, 1945,  does  not  list  her  among  station  personnel.  (R. 
2116-2117) 

There  is,  in  addition,  the  further  uncontested  fact  that 
Mrs.  Kendrick  has  turned  over  the  management  of  the 
station  to  Mr.  McTigue,  a  0.6%  stockholder.  The  Com¬ 
mission  could  not  possibly  conclude  that  integration  of 
management  and  ownership  occurs  in  a  case  where  the  con¬ 
trolling  majority  stockholder  does  no  more  than  assume  a 
minor  title  in  station  operation. 

Appellant’s  claim  of  integration  of  management  and 
ownership  on  its  behalf  also  includes  an  attack  on  the  al¬ 
leged  lack  of  integration  in  WKLO.  It  is  true  that  the 
owners  of  WKLO  have  not  assumed  such  titles  as  “Direc¬ 
tor  of  Women’s  Programs”  or  “Assistant  to  the  General 
•  Manager.”  It  is  not  true,  however,  that  they  will  not  main¬ 
tain  an  active  and  constant  interest  in  and  supervision  of 
the  day-to-day  operation  of  the  station.  The  owners  of 
WKLO  testified  that  they  would  give  the  station  all  the 
time  that  it  required  and  that  their  other  business  affairs 
would  permit  them  to  allocate  the  necessary  time. 
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5.  That  WKLO  Was  Granted  a  Permit  in  1941  Is  a  Fact 
in  Evidence  Unobjected  to  by  Appellant,  Which  the 
Commission  Properly  Considered  But  Did  Not  Give 
“Controlling  Weight”;  and  as  Appellant  Did  Not  Con¬ 
sider  the  Point  to  Be  of  Sufficient  Merit  to  Mention 
in  Its  “Reasons  for  Appeal,”  Argument  Thereon  is 
Now  Foreclosed. 

Appellant  claims  that  the  Commission  should  not  have 
considered  the  fact  that  WKLO  was  granted  a  permit  in 
1941,  and  proceeds  to  make  a  * 1  full  and  fair  hearing” 
point  from  page  9  to  14  of  its  brief. 

Appellant  did  not  consider  the  point  to  be  of  sufficient 
merit  to  mention  in  its  “Reasons  for  Appeal”  herein.  This 
Court  has  uniformly  held  “that  the  statement  of  reasons 
for  appeal  required  by  the  statute  serves  the  purpose  of 
an  assignment  of  errors  and  must,  therefore,  set  forth 
with  particularity  the  errors  on  which  the  appeal  is  based,” 
and,  “we  must  look — and  can  look  only — to  those  reasons.” 
Stuart  v.  Federal  Communications  Commission,  70  App. 
D.  C.  265,  267,  105  F.  2d  788,  790;  Intermountain  Broad¬ 
casting  Cory.  v.  Federal  Communications  Commission,  68 
App.  D.  C.  119,  94  F.  2d  244 ;  Missouri  Broadcasting  Cory. 
v.  Federal  Communications  Commission,  68  App.  D.  C.  154, 
94  F.  2d  623.  The  right  to  appeal  is  a  privilege  conferred 
by  statute  and  the  requirements  of  the  statute  must  be 
satisfied  to  sustain  an  appeal.  As  the  argument  in  appel¬ 
lant’s  brief  commencing  on  page  9  and  continuing  through 
page  14  covers  a  point  not  mentioned  in  appellant’s  Notice 
of  Appeal  or  the  Statement  of  Reasons  for  Appeal  con¬ 
tained  therein,  the  entire  matter  should  be  stricken  as  not 
properly  before  the  Court  on  appeal. 

Assuming,  arguendo,  that  the  Court  may  consider  the 
point,  there  remains  the  further  proposition  that  on  no 
occasion  during  the  entire  hearing  did  appellant  voice  the 
slightest  objection  to  exhibits  or  testimony  concerning  the 
prior  grant  to  WKLO  or  to  any  of  the  proceedings  prior 
or  subsequent  to  the  grant. 
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The  evidence  shows  that  the  application  of  WKLO  was 
submitted  on  February  15,  1940.  It  was  designated  for 
hearing  on  March  14,  1941  because  of  the  possibility  of 
interference  to  existing  stations.  On  July  12,  1941,  WKLO 
filed  a  petition  for  leave  to  amend  and  to  remove  the  ap¬ 
plication  from  the  hearing  docket.  The  petition  was  grant¬ 
ed  on  July  17,  1941.  The  application  was  again  designated 
for  hearing  on  September  16,  1941  because  of  interference 
problems.  On  October  18,  1941,  WKLO  filed  a  petition 
for  reconsideration  and  grant  without  hearing,  and  on 
November  12,  1941,  twenty-one  months  after  the  applica¬ 
tion  had  been  filed,  the  Commission  granted  the  applica¬ 
tion.  (App.  171-172) 

Less  than  a  month  later,  the  United  States  was  at  war. 
At  the  hearing,  Mr.  James  F.  Brownlee,  President  of 
WKLO,  reviewed  the  considerations  which  led  WKLO  to 
request  a  dismissal  of  its  construction  permit  without 
prejudice  on  November  17,  1942.  He  stated: 

“The  war  started,  of  course,  on  December  7,  1941, 
and  changed  greatly  the  situation  with  respect  to  the 
arrangements  for  materials  and  the  location  of  sta¬ 
tion.  We  had  secured  at  that  time  a  considerable  por¬ 
tion  of  the  materials  needed.  We  had  a  location  for 
the  station,  and  shortly  after  the  beginning  of  the 
war,  with  the  location  of  an  Army  camp  and  certain 
high-power  lines  which  ran  close  to  the  site  which  we 
had  selected,  it  became  evident  that  under  the  circum¬ 
stances  then  prevailing  that  would  be  a  difficult  site 
for  us  to  use. 

“As  to  the  materials,  as  I  stated,  while  we  did  have 
a  considerable  portion  of  them  available  at  that  time, 
we  did  not  have  all  of  the  materials  needed  for  the 
station.  Obviously  those  materials  that  were  required 
were  in  great  demand  by  the  armed  forces  for  radio 
purposes.  We  were  confronted  therefore  with  the  po¬ 
sition  of  having  to  continue  to  attempt  to  get  very 
scarce  materials,  and  also,  even  if  we  got  them,  we 
felt  the  chances  were  that  we  would  not  be  able  to 
get  the  quality  of  materials  we  needed  to  put  up  the 
station  such  as  we  wished  to  operate.  Therefore  it 
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seemed  best,  in  view  of  the  need  for  the  materials  by 
the  armed  forces,  for  us  to  turn  the  materials  on  hand 
back,  to  make  them  available  to  the  armed  forces  and 
to  postpone  any  construction  at  that  time. 

“We  probably  could  have  completed  the  station, 
but  felt  it  would  not  have  been  as  good  a  station  as 
we  would  like  to  have,  and  we  felt  we  would  be  taking 
out  of  the  national  need  a  considerable  quantity  of 
scarce  materials  which  were  needed  badly.”  (App.  28- 
29) 

All  new  construction  was  frozen  from  1942  until  1944, 
when  certain  restrictions  were  lifted.  In  accordance  with 
the  new  policy  then  adopted,  WKLO,  on  November  16, 

1944,  filed  a  petition  to  reinstate  its  construction  permit. 
On  January  25,  1945,  the  Commission  again  issued  a  state¬ 
ment  of  policy  freezing  all  new  construction,  and  the  ap¬ 
plication  of  Mid- America  for  reinstatement  of  its  construc¬ 
tion  permit  was  placed  in  the  pending  files.  Finally,  in 
August,  1945,  the  Commission  announced  that  restrictions 
on  new  construction  would  be  removed  after  October  8, 

1945.  On  August  14,  1945,  WKLO  filed  a  petition  request¬ 
ing  immediate  consideration  of  its  request  to  reinstate  the 
construction  permit.  Before  action  could  be  taken,  appel¬ 
lant,  on  October  29,  1945,  filed  its  application  requesting 
the  same  facilities,  and  the  Commission  was  left  with  no 
alternative  but  to  order  a  consolidated  hearing  on  the  ap¬ 
plications.  (App.  171-172) 

It  is  noted  that  the  application  of  appellant  was  not  sub¬ 
mitted  until  more  than  5^  years  after  the  application  of 
WKLO  had  been  submitted  and  not  until  almost  4  years 
after  WKLO’s  original  application  had  been  granted.  If 
the  war  had  not  intervened  and  if  the  owners  of  WKLO 
had  not  patriotically  responded  to  the  urgent  needs  of  the 
country  in  releasing  their  equipment  to  the  armed  services, 
this  present  controversy  would  not  have  originated.  The 
facts  in  this  case  go  much  beyond  the  principle  adopted  in 
WUson ,  et  cU.y  9  FCC  56,  63  (1941),  where  the  Commission 
decided  that,  other  considerations  being  equal,  the  appli- 
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cant  who  is  first  to  file  for  the  facility  should  be  granted  in 
preference  to  the  late-comer. 

The  Commission  considered  the  fact  of  record  that 
WKLO  “is  not  In  re  seeking  for  the  first  time  to  render  a 
broadcast  service  to  the  Louisville  area,”  just  as  it  con¬ 
sidered  numerous  other  facts  of  record.  WKLO  surren¬ 
dered  its  construction  permit  when  we  went  to  war  solely 
out  of  patriotic  motives  and  to  await  good  facilities  [facts 
uncontested  in  the  record],  but  as  one  WKLO  witness 
said,  “I  have  always  kept  it  [the  application]  alive  with 
the  civic  leaders.’ 9  (App.  34)  As  soon  as  permitted  by  the 
national  public  policy  and  the  regulations,  WKLO  imme¬ 
diately  applied  for  reinstatement  of  its  war  surrendered 
grant.  The  Commission  said  only  that  WKLO  is  not  here 
seeking  for  the  first  time  to  render  a  broadcast  service  to 
the  Louisville  area — an  unobjected  to  fact  of  record  sup¬ 
ported  by  extensive  testimony.  WKLO  would  have  been 
grievously  injured  if  the  Commission  had  not  noticed  in 
passing  [which  is  all  the  Commission  did]  its  continuing 
diligence  over  the  years  in  making  every  possible  effort  to 
establish  needed  radio  service  and  in  keeping  the  project' 
alive  with  civic  leaders. 

The  Commission  noticed  the  fact  of  WKLO’s  past  dili¬ 
gence  and  it  noticed  the  past  performance  of  appellant; 
it  also  took  note  of  the  program  services  proposed  on  1080 
kilocycles  by  each  of  the  applicants,  and  found  that  WKLO 
offered  the  most  meritorious  service  and  accordingly 
granted  the  application  of  WKLO.  This  in  no  way  im¬ 
pairs  appellant’s  right  to  continue  operating  on  1240  kilo¬ 
cycles. 

Finally,  appellant  completely  distorts  the  record  in  its 
argument  that  the  Commission  “gave  controlling  weight” 
to  the  facts  set  forth  above.  A  casual  reading  of  the  de¬ 
cision  shows  it  was  based  on  the  superior  program  showing 
of  WKLO.  That  was  the  decision — not  the  incidental  fact 
that  WKLO  had  diligently  sought  to  provide  service  more 
than  five  years  before  appellant — important  as  this  fact  is 
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inherently.  The  complete  sophistry  of  the  argument  is 
reflected  in  appellant’s  decision  not  to  include  the  point  in 
its  Reasons  for  Appeal,  so  on  this  ground  alone  the  matter 
may  be  laid  to  rest. 

6.  The  Establishment  of  Two  New  Daytime  Stations 
Would  Not  Affect  the  Decision  in  This  Case. 

Appellant  further  argues  that  the  Commission  should 
have  considered  the  effect  of  the  establishment  of  two  new 
stations  upon  WKLO’s  ability  to  render  its  proposed  local 
program  service.  In  passing,  it  may  be  pointed  out  that 
the  daytime  stations  in  question  were  authorized  long 
after  the  record  in  this  case  was  closed,  so  we  have  another 
instance  of  the  curious  inconsistency  of  appellant  in  argu¬ 
ing  on  the  one  hand  that  the  Commission  should  not  con¬ 
sider  facts  of  record  and,  on  the  other  hand,  urging  the 
consideration  of  matters  not  contained  in  the  record.  The 
need  for  the  service  proposed  by  WKLO  was  established 
in  the  testimony  and  this  service  is  now  being  rendered 
eighteen  hours  a  day  to  the  people  of  Louisville  and  its 
environs  by  WKLO.  But  even  if  it  be  assumed  that  the 
two  new  daytime  stations  will  provide  local  program  serv¬ 
ice  not  being  supplied  at  the  time  of  the  hearing,  evidence 
of  the  service  to  be  provided  by  these  stations  would  not 
change  the  result  reached  in  this  case.  The  program  pro¬ 
posals  of  WKLO  would  still  be  superior  to  those  of  ap¬ 
pellant  and  the  Commission  would  still  be  faced  with  de¬ 
termining  which  applicant  would  be  more  likely  to  serve 
the  public  interest.  The  fact  that  two  other  stations  have 
been  added  to  Louisville  since  the  hearing  does  not  de¬ 
tract  from  the  fact  that  appellant  has  failed  to  provide  a 
worthy  local  program  service  and  the  further  fact  that  the 
Commission  is  convinced  from  the  record  that  WKLO 
will  provide  a  superior  service  to  that  proposed  by  appel¬ 
lant. 
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B.  THE  COMMISSION  DID  NOT  ERR  IN  DENYING 
APPELLANT’S  PETITION  FOR  REHEARING. 


Under  point  III  of  its  brief  appellant  contends  that  a 
further  hearing  should  have  been  granted  by  the  Com¬ 
mission  [on  the  basis  of  a  petition  for  rehearing  filed  20  , 
days  after  the  unanimous  final  decision  in  the  case]  for 
the  purpose  of  receiving  evidence  as  to  (1)  network  af¬ 
filiation  by  WKLO;  (2)  the  effect  of  two  new  daytime 
stations  on  applicants’  proposals,  and  (3)  the  character 
of  intervenor. 

We  believe  we  have  heretofore  adequately  treated  (1) 
and  (2)  and  this  discussion  will  be  confined  to  (3) — the 
alleged  newly  discovered  evidence  concerning  the  charac¬ 
ter  of  intervenor. 

Appellant  contends  that  it  discovered,  subsequent  to  the 
hearing,  that  Frankfort  Distilleries,  Inc.,  and  Jefferson 
Salt  Company,  Inc.,  with  which  Messrs.  Brownlee  and  Vee- 
neman  were  officially  associated,  were  involved,  prior  to  the 
hearing,  in  proceedings  under  the  Sherman  Act  and  before 
the  Federal  Trade  Commission,  respectively.  Section 
1.390(e)  of  the  Commission’s  Rules  and  Regulations,  gov¬ 
erning  petitions  for  rehearing  on  the  basis  of  newly  dis¬ 
covered  evidence,  states  that 

“Where  the  petition  is  based  upon  a  claim  of  newly 
discovered  evidence,  it  must  be  accompanied  by  a  veri¬ 
fied  statement  of  the  facts  relied  upon,  together  with 
the  facts  relied  on  to  show  that  the  petitioner,  with 
due  diligence,  could  not  have  known  or  discovered  such 
facts  at  the  time  of  the  hearing.” 


No  verified  statement  meeting  the  requirements  of  the 
above  rule  was  submitted  in  support  of  the  petition  for  re¬ 
hearing,  and  the  affidavits  of  Messrs.  Brownlee  and  Veene- 
man  ( Intervenor ’s  Supp.  App.  34-35),  as  well  as  the 
official  records  of  the  proceedings,  show  that  the  require¬ 
ments  of  the  Commission’s  rule  could  not  be  complied 
with,  since  one  of  appellant’s  officers  must  have  known  the 
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facts  at  the  time  of  hearing.  Frankfort  Distilleries,  Inc., 
and  Jefferson  Island  Salt  Company,  Inc.,  were  represented 
in  the  two  proceedings  by  the  firm  of  Allen,  McElwain, 
Dinning  &  Clarke,  Kentucky  Home  Life  Building,  Louis¬ 
ville,  Kentucky.  The  last  named  partner  is  Oldham  Clarke, 
Vice  President,  director  and  stockholder  of  appellant,  as 
well  as  its  legal  counsel.  In  his  capacity  as  partner  in  the 
firm  of  Allen,  McElwain,  Dinning  &  Clarke  (now  Allen, 
McElwain,  Dinning,  Clarke  and  Ballantine),  Mr.  Clarke 
undoubtedly  was  aware  of  the  proceedings  against  Frank- 
ford  Distilleries,  Inc.,  and  Jefferson  Island  Salt  Company, 
Inc.,  prior  to  the  hearing  in  this  matter,  and  his  knowledge 
thereof  must  be  imputed  to  appellant,  particularly  in  the 
light  of  his  affidavit  (App.  370-371),  attached  to  the  peti¬ 
tion  for  rehearing,  wherein  he  states  that  he  was 

“one  of  the  organizers  of  the  Kentucky  Broadcast¬ 
ing  Corporation;  and  continuously  since  its  organiza¬ 
tion  he  has  been  a  stockholder,  officer,  director  and 
counsel  for  that  Corporation.  His  office  is  only  two 
blocks  from  the  offices  of  Radio  Station  WINN;  he 
attends  all  meetings  of  the  stockholders  and  directors ; 
he  takes  an  active  part  in  the  management  of  the  sta¬ 
tion;  he  has  frequent  conferences  with  the  other  offi¬ 
cers  regarding  programs  and  all  affairs  of  the  station; 
and  he  is  available  and  is  devoting  and  will  continue 
to  devote  such  time  as  may  be  necessary  for  the  man¬ 
agement  of  the  station.’ , 

The  requirement  of  Section  1.390(e),  that  a  petition  for 
rehearing  based  on  an  allegation  of  newly  discovered  evi¬ 
dence  must  show  that  the  petitioner  did  not  know  and 
could  not  have  known  or  discovered  the  facts  at  the  time 
of  the  hearing,  is  not  peculiar  to  the  conduct  of  hearings 
before  the  Federal  Communications  Commission.  It  is 
a  rule  of  law  applicable  to  all  court  and  administrative 
proceedings  and  essential  to  orderly  procedure  and  the 
proper  dispatch  of  business.  The  requirements  of  a  pe¬ 
tition  for  rehearing  on  the  basis  of  newly  discovered  evi- 
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dence  are  described  In  the  Matter  of  Nunes  Motor  Com¬ 
pany ,  Inc.  (Office  of  Price  Administration,  Office  of  Ad¬ 
ministrative  Hearings,  Region  1,  April  17,  1944,  Docket  No. 
RI-S-1316),  as  follows: 

“A  showing  that  the  evidence  was  unknown  and 
not  available  to  the  respondent  at  the  time  of  the  hear¬ 
ing  should  be  made  in  order  that  a  petition  for  a  re¬ 
hearing  be  granted.  Matter  of  Mowhican  Company, 
Docket  No.  1-3A,  August  12,  1943;  Matter  of  Jakob- 
son,  Docket  No.  4-844A,  January  24,  1944.” 

See,  also,  In  the  Matter  of  Breeze  Corporation,  Inc.,  3 
S.  E.  C.  709  (1938),  where  the  Securities  and  Exchange 
Commission  refused  to  reopen  the  hearing  for  further  tes¬ 
timony  because  the  moving  party  failed  to  show  that  it 
could  not  have  been  introduced  at  the  original  hearing. 
See,  also,  In  the  Matter  of  Virgin,  6  F.  C.  C.  768,  769 
(1939). 

The  petition  for  rehearing  necessarily  was  denied,  there¬ 
fore,  because  it  was  fatally  defective  in  so  far  as  it  relied 
upon  allegations  of  newly  discovered  evidence  involving 
Frankfort  Distilleries,  Inc.  and  Jefferson  Island  Salt  Com¬ 
pany,  Inc. 

The  petition  for  rehearing  could  not  be  sustained  on 
the  merits  in  that  it  alleged  matters  irrelevant,  immate¬ 
rial  and  inconsequential  to  the  proceeding  and  to  the  com¬ 
parative  qualifications  of  the  applicants,  their  officers,  di¬ 
rectors  and  stockholders.  Its  admission  in  testimony  would 
not  in  any  way  change  the  result  that  was  reached. 

The  indictment  of  Frankfort  Distilleries,  Inc.,  in  the 
District  Court  of  the  United  States  for  the  District  of 
Colorado,  brought  in  March,  1942,  charged  a  conspiracy 
to  fix  retail  prices  in  the  sale  of  liquor  in  Colorado.  The 
indictment  was  returned  against  twenty-nine  corporations 
and  fifty-four  individuals.  Nineteen  of  the  corporations, 
among  them  Frankfort  Distilleries,  Inc.,  were  engaged  in 
the  production  of  alcoholic  beverages,  eight  were  whole¬ 
salers  engaged  in  the  business  in  Colorado  of  purchasing 
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alcoholic  beverages  for  resale  to  retailers,  one  was  a  whole¬ 
sale  association  and  one  a  retail  association.  Some  of  the 
individuals  were  employees  or  officers  of  the  defendant 
wholesalers,  and  others  were  engaged  in  retail  sales  and 
distribution.  In  addition  to  Frankfort  Distilleries,  Inc., 
the  parties  included  National  Distillers  Products  Corpo¬ 
ration,  Brown  Forman  Distillers  Corporation,  Hiram  Wal¬ 
ker,  Inc.,  Schenley  Distillers  Corporation,  Seagram  Dis¬ 
tillers  Corporation,  McKesson  &  Roberts,  Inc.,  Colorado 
Package  Liquor  Association,  Inc.,  Waterfill  &  Frazer  Dis¬ 
tillery  Company,  Ben-Burk,  Inc.,  Glenmore  Distilleries 
Company,  Inc.,  National  Distillers  Products  Corporation, 
D.  J.  Bielzoff  Products  Company,  American  Distilling 
Company,  Somerset  Importers,  Ltd.,  East-Side  Winery, 
Davis  Brothers,  Inc.,  Colorado  Beverage  Company,  Colo¬ 
rado  Alcohol  Company,  and  others.  It  is  apparent  that 
the  indictment  was  in  the  nature  of  a  class  suit  and  that 
all  of  the  major  United  States  distillers  were  involved. 
It  is  also  apparent  from  examination  of  the  indictment  that 
the  distillers  were  made  parties  solely  because  they  were 
compelled  by  the  wholesalers  and  retailers  to  enter  the  al¬ 
legedly  illegal  contracts,  which  actually  were  consummated 
in  the  belief  that  they  were  in  conformance  with  and  re¬ 
quired  by  the  Fair-Trade  laws  of  Colorado  and  other 
states.  The  indictment  charged  that  the  wholesalers,  the 
wholesalers  association,  and  certain  retailers  did  “induce 
and  compel  producers  (Frankfort  Distilleries,  Inc.  and 
others)  to  enter  into  such  producer-wholesaler  fair-trade 
contracts  and  adopt  forms  of  such  fair-trade  contracts  ac¬ 
ceptable  to  defendant  wholesalers,’ ’  etc.  Frankfort  Dis¬ 
tilleries,  Inc.,  and  the  other  defendants  pleaded  nolo  con¬ 
tendere  to  the  charges  and  paid  the  fines  that  were  im¬ 
posed. 

The  complaint  issued  by  the  Federal  Trade  Commission 
against  Jefferson  Island  Salt  Company,  Inc.,  charged  a 
combination,  formed  in  1935,  to  monopolize  and  suppress 
competition  in  the  sale  of  salt  by  means  of  price  fixing 
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arrangements  and  the  exchange  among  producers  of  price 
lists  and  other  information  relative  to  conditions  of  sale. 
Eighteen  salt  companies  and  the  Salt  Producers  Associa¬ 
tion  were  made  respondents.  The  salt  companies  com¬ 
prised  all  the  major  salt  producers  and  included  Avery 
Salt  Company,  Barton  Salt  Company,  Carey  Salt  Com¬ 
pany,  Cayuga  Rock  Salt  Company,  Colonial  Salt  Com¬ 
pany,  Detroit  Rock  Salt  Company,  Diamond  Crystal  Salt 
Co.,  Inc.,  International  Salt  Co.,  Jefferson  Island  Salt  Co., 
Inc.,  Hardy  Salt  Company,  Morton  Salt  Company,  Myles 
Salt  Company,  Mulkev  Salt  Company,  Ohio  Salt  Company, 
Ruggles  &  Rademaker  Salt  Company,  Saginaw  Salt  Prod¬ 
ucts  Company,  Union  Salt  Company,  Watkins  Salt  Com¬ 
pany,  Worcester  Salt  Company,  American  Salt  Corpora¬ 
tion,  and  Stevenson  Corporation,  a  corporation,  and  its 
officers,  Charles  R.  Stevenson,  J.  M.  Harrison,  C.  H.  Fer¬ 
ris,  N.  M.  Ferris,  E.  G.  Ackerman,  A.  H.  Dyer,  R.  E.  Case, 
F.  L.  Sweetser,  W.  R.  Guthrie,  A.  P.  Nonweiler,  S.  M. 
Hudson,  R.  R.  Bliss,  L.  B.  Platt,  Howard  Marvin,  and 
D.  N.  Metzger,  a  partnership  doing  business  under  the 
firm  name  of  Stevenson,  Jordan  and  Harrison.  Similar  to 
the  above-described  indictment  of  Frankfort  Distilleries, 
Inc.,  the  proceeding  -was  a  class  proceeding  brought  by  the 
Federal  Trade  Commission  for  the  purpose  of  testing  the 
legality  of  an  established  trade  practice.  All  of  the  de¬ 
fendants  admitted  the  allegations  contained  in  the  com¬ 
plaint  and  a  cease  and  desist  order  was  issued. 

Even  a  casual  reading  of  the  proceedings  involved  in 
these  two  cases1  shows  conclusively  that  they  were  highly 
technical  proceedings  involving  contract  arrangements 
which  had  long  been  considered  legal  and  in  full  compliance 
with  the  law.  In  fact,  Attorney  General  of  Colorado  sub- 

1  United  States  v.  Colorado  "Wholesale  Wine  &  Liquor  Dealers  Ass'n, 
Inc.,  et  aL,  47  F.  Supp.  160  (D.  Col.  1942);  Frankfort  Distilleries,  Inc- 
v.  United  States,  and  nine  other  cases,  144  F.  (2d)  824  (C.  C.  A.  10th, 
1944);  United  States  v.  Frankfort  Distilleries,  Inc.,  324  U.  S.  293 
(1945);  and  F.  T.  C.  Docket  No.  4320;  Salt  Producers  Ass’n  et  aL  v. 
Federal  Trade  Commission,  134  F.  (2d)  354  (C.  C.  A.  7th,  1943). 
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mitted  a  brief  amicus  curiae  in  the  Supreme  Court  con¬ 
tending  that  the  liquor  retail  price  arrangements  did  not 
constitute  a  violation  of  federal  law  and  were  entered  to 
conform  with  the  Fair  Trade  Acts  in  force  in  that  State. 
Similar  evidence  of  good-faith  belief  that  no  violation  of 
law  was  involved  was  presented  in  the  Federal  Trade 
Commission  proceeding.  It  is  apparent,  therefore,  that 
no  stain  of  moral  turpitude  or  criminal  intent  can  attach 
either  to  Frankfort  Distilleries,  Inc.,  or  Jefferson  Island 
Salt  Company,  Inc.,  as  a  result  of  these  proceedings. 

In  addition  to  the  fact  that  the  companies  were  only  re¬ 
motely  associated  ■with  the  violations  involved,  is  the  more 
important  fact  that  neither  Mr.  Brownlee  nor  Mr.  Veene- 
man  was  personally  involved  in  either  of  the  proceedings. 
Neither  was  named  as  a  party  and  their  affidavits  (Inter- 
venor’s  Supp.  App.  34-35)  show  that  neither  had  per¬ 
sonal  knowledge  or  connection  with  the  acts  out  of  which 
the  proceedings  arose.  The  affidavits  also  show  that  neither 
Mr.  Brownlee  nor  Mr.  Veeneman  were  connected  with  Jef¬ 
ferson  Salt  Company  in  1935,  at  the  time  the  alleged  com¬ 
bination  in  restraint  of  trade  was  made,  and,  further,  that 
Mr.  Veeneman  was  not  even  connected  with  the  Company 
in  1940,  at  the  time  the  complaint  was  filed  by  the  Federal 
Trade  Commission. 

The  existence  of  the  proceedings  against  Frankfort  Dis¬ 
tilleries,  Inc.,  and  Jefferson  Island  Salt  Company  was  not 
disclosed  to  the  Commission  by  WKLO  in  filing  its  ap¬ 
plication  or  in  testimony  submitted  at  the  hearing  because 
in  the  first  place  the  existence  of  the  proceedings  did  not 
occur  to  anyone  and  the  information  was  not  called  for 
by  F.  C.  C.  Form  No.  301  or  by  any  question  asked  by 
any  party  at  the  hearing.  In  the  second  place  the  alleged 
violations  would  not  be  relevant,  material,  or  consequential 
to  the  issues  in  the  hearing  or  to  the  comparative  qualifica¬ 
tions  of  the  two  applicants,  their  officers,  directors  and 
stockholders.  Messrs.  Veeneman  and  Brownlee  at  no 
time  were  personally  involved  in  the  matters.  The  Wil- 
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liamsburg  case 1  and  the  Mester  case,  referred  to  by  WINN 
in  its  brief,  involved  situations  in  which  individual  part¬ 
ners  or  stockholders  had  been  parties  to  proceedings  be¬ 
fore  the  Federal  Trade  Commission  and  other  similar  pro¬ 
ceedings.  The  facts  in  those  cases  in  no  way  compare 
with  those  herein  involved.  As  shown,  Messrs.  Brownlee 
and  Veeneman  were  not  parties  to  the  proceedings,  had 
no  knowledge  of  the  facts  in  the  Jefferson  Island  Salt 
Company  case,  were  not  even  associated  with  the  Company 
at  the  time  the  allegedly  illegal  combination  was  formed, 
and  had  no  personal  contact  or  connection  with  the  acts 
out  of  which  the  class  indictment  of  the  distillers,  includ¬ 
ing  Frankfort  Distilleries,  Inc.,  arose. 

The  outstanding  qualifications  of  Messrs.  Brownlee  and 
Veeneman,  as  weighed  against  the  circumstances  involving 
the  proceedings  against  and  their  connection  with  Frank¬ 
fort  Distilleries,  Inc.  and  Jefferson  Island  Salt  Company, 
Inc.,  compel  a  conclusion  similar  to  that  reached  by  the 
Commission  in  Abilene  Broadcasting  Company  (3  R.  R. 
1671).  There  charges  of  improprieties  were  made  against 
certain  of  the  officers  and  directors  of  one  of  the  appli¬ 
cants.  Although  the  officers  and  directors  were  personally 
involved  in  the  alleged  improprieties,  as  distinguished 
from  the  instant  situation  where  Messrs.  Brownlee  and 
Veeneman  were  not  parties  to  the  proceedings,  the  Com¬ 
mission  nevertheless  concluded  that  the  alleged  impro¬ 
prieties  were  not  * 1  sufficient  to  render  them  less  qualified 
to  furnish  a  meritorious  radio  service  in  the  public  inter¬ 
est  than  the  competing  corporate  applicant  or  the  stock¬ 
holders  of  such  competing  applicant.” 

It  follows,  therefore,  that  the  petition  for  rehearing  had 
to  be  denied  because  the  allegedly  newly  discovered  evi- 

1  It  is  difficult  to  understand  appellant’s  reliance  on  the  Williamsport 
case  as  in  its  final  decision  (September  13,  1948)  the  Commission  ex¬ 
pressly  stated  with  regard  to  the  partner  involved  in  the  Federal  Trade 
Commission  proceeding  that  his  conduct  “when  viewed  in  the  light  of 
the  nature  of  that  civil  proceeding  does  not  impinge  upon  his  character 
qualifications  to  be  a  broadcast  licensee.”  (4  R.  R.  264).  The  facts 
in  the  Mester  case  can  be  related  in  no  way  to  appellant’s  allegations. 
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dence  involving  Frankfort  Distilleries,  Inc.  and  Jefferson 
Island  Salt  Company,  Inc.,  was  irrelevant,  immaterial  and 
inconsequential  to  the  proceeding  and  would  not  have 
changed  the  result  that  had  been  reached. 

No  principle  is  better  established  than  that  the  burden 
of  proof  rests  upon  the  applicant  to  make  its  case  prior 
to  the  close  of  the  record  and  the  issuance  of  decision. 
See  Goss  v.  Federal  Communications  Commission ,  67  F. 
(2d)  507  (App.  D.  C.,  1934) ;  In  the  Matter  of  Peter  J. 
Caldarone,  7  F.  C.  C.  212,  214  (1939);  In  the  Matter  of 
Sweetwater  Broadcasting  Company,  4  F.  C.  C.  293,  295 
(1937) ;  and  In  the  Matter  of  T.  Yount,  2  F.  C.  C.  200,  201 
(1935).  In  Colorado  Radio  Corp.  v.  Federal  Communica¬ 
tions  Commission,  118  F.  (2d)  24  (App.  D.  C.  1941),  the 
United  States  Court  of  Appeals  upheld  the  Commission  in 
refusing  to  reopen  the  record  to  permit  an  applicant  to 
change  its  showing.  The  Court  said : 

“Now  that  the  decision  has  gone  against  it,  the  ap¬ 
pellant  wants  a  chance  to  persuade  the  Commission 
with  a  supplemental  record.  We  cannot  allow  the 
appellant  to  sit  back  and  hope  that  a  decision  will  be 
in  its  favor,  and  then,  when  it  isn’t  to  parry  with 
an  offer  of  more  evidence.  No  judging  process  in  any 
branch  of  government  could  operate  efficiently  or  ac¬ 
curately  if  such  a  procedure  were  allowed. 

“There  must  be  an  end  to  determination  and  re¬ 
determinations.  The  issue  was  crystallized  and  the 
record  could  have  been  made  before  the  Commission’s 
action.” 

See  also  Columbia  Broadcasting  System,  3  R.  R.  1297, 
where  the  Commission  refused  to  reopen  the  proceedings 
to  permit  the  petitioner  therein  to  supplement  the  record 
with  new  evidence  concerning  its  financial  qualifications : 

“It  is  incumbent  upon  the  petitioner  to  establish 
affirmatively  at  the  hearing  its  financial  qualifications 
to  construct  and  operate  the  new  FM  station  proposed 
in  its  application.  As  we  concluded  in  our  decision  of 
June  14,  1947,  we  are  of  the  opinion  that  the  petitioner 
failed  to  sustain  this  burden  of  proof.  .  .  . 
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“We  are  of  the  opinion  that  petitioner’s  second 
prayer  for  relief,  requesting  that  the  proceedings  be 
reopened  to  permit  petitioner  to  supplement  the  rec¬ 
ord  with  additional  testimony  as  to  financial  qualifica¬ 
tions,  should  also  be  denied.  Reopening  the  record  at 
this  state  of  the  proceeding,  after  hearing,  issuance  of 
a  proposed  decision,  filing  of  exceptions,  oral  argu¬ 
ment  before  the  Commission,  and  issuance  of  a  final 
decision,  would  not  conduce  to  orderly  administration 
and  the  proper  dispatch  of  the  Commission’s  busi¬ 
ness.” 


CONCLUSION. 

This  case  turns  solely  on  questions  of  fact,  and  inas¬ 
much  as  the  Commission  decided  the  case  on  the  basis 
of  adequate  findings  of  fact  which  are  supported  by  sub¬ 
stantial  evidence,  the  decision  should  not  be  set  aside, 
and  the  appeal  should  be  dismissed. 

Respectfully  submitted, 

Andrew  G.  Hauey, 

James  A.  McKenna,  Jr, 

Attorneys  for  Intervenor. 


December  8,  1948. 


INTERVENOR’S  SUPPLEMENTAL  APPENDIX. 


;  Opposition  to  Petition  for  Rehearing  and  Request  for 

Further  Oral  Argument. 

Mid- America  Broadcasting  Corporation,  permittee  of  a 
new  standard  broadcast  station  in  Louisville,  Kentucky, 
hereby  opposes  the  petition  for  rehearing  and  the  request 
for  further  oral  argument  filed  in  the  above-entitled  matter 
on  November  13, 1947,  by  Kentucky  Broadcasting  Corpora- 
i  tion,  Inc.,  licensee  of  Radio  Station  WINN,  Louisville, 
Kentucky. 

L 

Preliminary  Statement. 

This  proceeding  involves  the  assignment  of  the  frequency 
1080  kc  to  Louisville,  Kentucky,  using  5  kw  daytime,  and 
i  1  kw  nighttime,  directional  antenna.  There  are  two  appli¬ 
cants,  Mid-America  Broadcasting  Corporation,  which  re- 
,  ceived  a  construction  permit  on  the  channel  in  1941,  but  sur¬ 
rendered  it  in  1942  in  order  to  make  the  equipment  avail¬ 
able  for  war  use,  and  Kentucky  Broadcasting  Corporation, 
licensee  of  WINN,  Louisville,  Kentucky,  seeking  a  change 
in  frequency  from  1240  kc  to  1080  kc. 

Mid- America’s  application  was  filed  on  February  15, 1940 
and  that  of  WINN  on  October  29,  1945,  approximately  5% 
years  later.  The  applications  were  heard  in  a  consolidated 
hearing  during  April,  1946.  On  January  20, 1947,  the  Com¬ 
mission  released  a  proposed  decision  in  which  all  members 
of  the  Commission  unanimously  proposed  to  grant  the  ap¬ 
plication  of  Mid- America  and  to  deny  that  of  WINN.  Ex- 
i  ceptions  to  the  proposed  decision  were  filed  by  WINN  on 
February  10, 1947.  Oral  argument  was  heard  before  Com¬ 
missioners  Charles  R.  Denny  (Chairman),  Clifford  C.  Durr, 
E.  K.  Jett,  Ray  C.  Wakefield,  and  Edwin  M.  Webster,  on 
April  24, 1947.  On  May  5, 1947,  at  the  request  of  the  Com¬ 
mission,  the  parties  submitted  briefs  in  discussion  of  issues 
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raised  during  the  oral  argument.  On  October  24,  1947, 
more  than  7J/4  years  after  Mid- America  had  filed  its  appli¬ 
cation,  the  Commission  released  a  final  decision  [again 
unanimous]  granting  the  application  of  Mid- America  and 
denying  that  of  WINN.  Commissioners  Denny  (Chair¬ 
man),  Durr,  Jett  and  Webster  participated. 

On  November  13,  1947,  WINN  filed  two  petitions  with 
the  Commission,  one  asking  for  rehearing  and  the  other  for 
further  oral  argument.  The  petition  for  rehearing  is  based 
on  an  allegation  of  newly  discovered  evidence  and  on  the 
contention  that  changes  have  occurred  since  the  hearing  in 
the  WINN  programming  and  ownership,  and  in  other  mat¬ 
ters,  which  should  be  considered  by  the  Commission  at  this 
time.  The  allegedly  newly  discovered  evidence  and  the 
other  grounds  urged  for  rehearing  are: 

a)  That  James  F.  Brownlee  and  William  H.  Veeneman, 
officers,  directors  and  stockholders  of  Mid-America1  were 
officers,  directors  and  stockholders  of  Frankfort  Distill¬ 
eries,  Inc.,  Louisville,  Kentucky,  and  that  WINN  has  dis¬ 
covered,  subsequent  to  the  hearing,  that  Frankfort  Dis¬ 
tilleries,  Inc.,  and  others  were  indicted  in  1942 — at  a  time 
when  Messrs.  Brownlee  and  Veeneman  were  associated  with 
the  Company — and  adjudged  guilty  of  having  conspired 
and  combined  to  restrain  commerce  in  violation  of  Section 
1  of  the  Sherman  Act,  as  amended. 

b)  That  at  the  time  of  the  hearing  Messrs.  Brownlee  and 
Veeneman  were  stockholders  and  directors  of  Jefferson 
Island  Salt  Company,  Inc.,  Louisville,  Kentucky,  and  that 
WINN  has  discovered,  subsequent  to  the  hearing,  that  in 
1941  the  Federal  Trade  Commission  issued  a  cease  and 
desist  order  against  Jefferson  Island  Salt  Company,  Inc., 
and  17  other  salt  companies,  because  of  an  alleged  combina- 

l  Mr.  Brownlee  is  President  and  Director  of  Mid- America  and  owns  4.36% 
of  Common,  9%  Class  “A”  Preferred,  and  4.67%  Class  “B”  Preferred 
stock.  Mr.  Veeneman  is  Second  Vice  President,  Treasurer  and  Director  and 
owns  4.36%  Common,  1.50%  Class  “A”  Preferred,  and  4.67%  Class  “B” 
Preferred  stock. 
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tion  formed  in  1935  to  monopolize  and  suppress  competi¬ 
tion  in  the  sale  of  salt. 

c)  That  Mid- America  will  be  nnable  to  carry  the  sus¬ 
taining  programs  contained  in  its  proposed  program  sched¬ 
ule  if  it  obtains  a  network  affiliation,  and  that  WINN  be¬ 
lieves  that  American  Broadcasting  Company,  Inc.,  desires 
to  affiliate  with  Mid- America. 

d)  That  WINN  now  realizes  that  it  is  “ essential’ ’  that 
its  programming  be  improved,  and  desires  to  show  what  it 
has  done  since  the  hearing,  and  will  do,  to  make  the  neces¬ 
sary  improvements. 

e)  That  there  have  been  changes  in  the  stock  ownership 
of  WINN  since  the  hearing  and  that  WINN  is  prepared  to 
introduce  additional  evidence  relative  to  the  new  residences 
of  its  stockholders  and  their  participation  in  station  op¬ 
eration. 

f)  That  two  non-network  daytime  only  stations  have 
been  authorized  in  Louisville  since  the  hearing  and  that  a 
rehearing  should  be  had  to  determine  the  present  program 
needs  of  Louisville  in  the  light  of  the  local  programs  that 
the  new  stations  will  supply. 

The  request  for  further  oral  argument  is  based  on  the 
contention  that  the  Commission  is  powerless  to  act  on  the 
petition  for  rehearing  without  additional  oral  argument, 
since  only  three  of  the  five  Commissioners  who  heard  the 
!  original  oral  argument  remain  on  the  Commission,  a  mini¬ 
mum  of  four  members  is  necessary  to  constitute  a  quorum 
for  final  decision,  and  such  members  must  be  those  who 
have  heard  oral  argument.  The  petition  also  contends  that 
“fairness  and  justice  in  the  application  of  the  administra- 
i  tive  process”  require  the  additional  argument. 
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n. 

The  Petition  for  Rehearing  Should  be  Denied. 

A.  The  petition  for  rehearing  should  be  denied  because 
it  is  fatally  defective  in  so  far  as  it  relies  upon  allegations 
of  newly  discovered  evidence  involving  Frankfort  Distill¬ 
eries ,  Inc.,  and  Jefferson  Island  Salt  Company,  Inc. 

As  above  indicated,  WINN  contends  that  it  has  discov¬ 
ered,  subsequent  to  the  hearing,  that  Frankfort  Distilleries, 
Inc.,  and  Jefferson  Island  Salt  Company,  Inc.,  with  which 
Messrs.  Brownlee  and  Veeneman  vsrere  officially  associated, 
were  involved,  prior  to  the  hearing,  in  proceedings  under 
the  Sherman  Act  and  before  the  Federal  Trade  Commis¬ 
sion,  respectively,  Section  1.390(e)  of  the  Commission’s 
Rules  and  Regulations,  governing  petitions  for  rehearing 
on  the  basis  of  newly  discovered  evidence,  states  that 

“Where  the  petition  is  based  upon  a  claim  of  newly 
discovered  evidence,  it  must  be  accompanied  by  a  veri¬ 
fied  statement  of  the  facts  relied  upon,  together  with 
the  facts  relied  on  to  show  that  the  petitioner,  with 
due  diligence,  could  not  have  known  or  discovered  such 
facts  at  the  time  of  the  hearing.” 

No  verified  statement  meeting  the  requirements  of  the 
above  rule  was  submitted  in  support  of  the  petition  for  re¬ 
hearing,  and  the  affidavits  of  Messrs.  Brownlee  and  Veene¬ 
man  (attached  hereto  as  Exhibits  1,  2,  3  and  4),  as  well  as 
the  official  records  of  the  proceedings,  show  that  the  re¬ 
quirements  of  the  Commission’s  rule  cannot  be  complied 
with,  since  WINN  did  know  or  at  least  could  have  known 
or  discovered  with  due  diligence  the  facts  at  the  time  of 
hearing.  Frankfort  Distilleries,  Inc.,  and  Jefferson  Island 
Salt  Company,  Inc.,  were  represented  in  the  two  proceed¬ 
ings  by  the  firm  of  Allen,  McElwain,  Dinning  &  Clarke, 
Kentucky  Home  Life  Building,  Louisville,  Kentucky.  The 
last  named  partner  is  Oldham  Clarke,  Vice  President,  di¬ 
rector  and  stockholder  of  WINN,  as  well  as  its  legal  coun¬ 
sel.  In  his  capacity  as  partner  in  the  firm  of  Allen,  Me- 
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Elwain,  Dinning  &  Clarke  (now  Allen,  McElwain,  Dinning, 
Clarke  and  Ballantine),  Mr.  Clarke  undoubtedly  was  aware 
of  the  proceedings  against  Frankfort  Distilleries,  Inc.,  and 
Jefferson  Island  Salt  Company,  Inc.,  prior  to  the  hearing 
in  this  matter,  and  his  knowledge  thereof  must  be  imputed 
I  to  petitioner,  particularly  in  the  light  of  his  affidavit  (Ex¬ 
hibit  No.  6),  attached  to  the  petition  for  rehearing,  wherein 
he  states  that  he  was 

“one  of  the  organizers  of  the  Kentucky  Broadcasting 
Corporation;  and  continuously  since  its  organization 
he  has  been  a  stockholder,  officer,  director  and  counsel 
for  that  Corporation.  His  office  is  only  two  blocks 
from  the  offices  of  Radio  Station  WINN;  he  attends 
all  meetings  of  the  stockholders  and  directors ;  he  takes 
an  active  part  in  the  management  of  the  station;  he 
has  frequent  conferences  with  the  other  officers  re¬ 
garding  programs  and  all  affairs  of  the  station;  and 
he  is  available  and  is  devoting  and  will  continue  to 
devote  such  time  as  may  be  necessary  for  the  manage¬ 
ment  of  the  station.’ ’ 

The  requirement  of  Section  1.390(e),  that  a  petition  for 
rehearing  based  on  an  allegation  of  newly  discovered  evi¬ 
dence  must  show  that  the  petitioner  did  not  know  and 
could  not  have  known  or  discovered  the  facts  at  the  time 
of  the  hearing,  is  not  peculiar  to  the  conduct  of  hearings 
,  before  the  Federal  Communications  Commission.  It  is  a 
rule  of  law  applicable  to  all  court  and  administrative  pro¬ 
ceedings  and  essential  to  orderly  procedure  and  the  proper 
dispatch  of  business.  The  requirements  of  a  petition  for 
rehearing  on  the  basis  of  newly  discovered  evidence  are 
described  In  the  Matter  of  Nunes  Motor  Company ,  Inc. 
(Office  of  Price  Administration,  Office  of  Administrative 
j  Hearings,  Region  1,  April  17,  1944,  Docket  No.  RI-S1316), 
as  follows : 

“A  showing  that  the  evidence  was  unknown  and 
not  available  to  the  respondent  at  the  time  of  the  hear¬ 
ing  should  be  made  in  order  that  a  petition  for  a  re¬ 
hearing  be  granted.  Matter  of  Mowhican  Company , 
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Docket  No.  1-3A,  August  12,  1943;  Matter  of  Jackob- 
son,  Docket  No.  2-379-A,  October  19,  1943;  Matter  of 
Perley,  Docket  No.  4-844A,  January  24,  1944/ 9 

See,  also,  In  the  Matter  of  Breeze  Corporation,  Inc.,  3 
S.  E.  C.  709  (1938),  where  the  Securities  and  Exchange 
Commission  refused  to  reopen  the  hearing  for  further  tes¬ 
timony  because  the  moving  party  failed  to  show  that  it 
could  not  have  been  introduced  at  the  original  hearing. 
See,  also,  In  the  Matter  of  Virgin,  6  F.  C.  C.  768,  769 
(1939). 

The  petition  for  rehearing  should  be  denied,  therefore, 
because  it  is  fatally  defective  in  so  far  as  it  relies  upon 
allegations  of  newly  discovered  evidence  involving  Frank¬ 
fort  Distilleries,  Inc.  and  Jefferson  Island  Salt  Company, 
Inc. 

B.  The  petition  for  rehearing  should  also  be  denied  be¬ 
cause  the  allegedly  newly  discovered  evidence  involving 
Frankfort  Distilleries,  Inc.,  and  Jefferson  Island  Salt  Com¬ 
pany,  Inc.,  is  irrelevant,  immaterial  and  inconsequential  to 
this  proceeding  and  would  not  change  the  result  that  has 
been  reached. 

The  petition  for  rehearing  should  also  be  denied  for  the 
additional  reason  that  the  allegedly  newly  discovered  evi¬ 
dence  involving  Frankfort  Distilleries,  Inc.,  and  Jefferson 
Island  Salt  Company,  Inc.,  is  irrelevant,  immaterial  and 
inconsequential  to  this  proceeding  and  to  the  comparative 
qualifications  of  the  applicants,  their  officers,  directors  and 
stockholders.  Its  admission  in  testimony  would  not  in  any 
way  change  the  result  that  has  been  reached. 

The  indictment  of  Frankfort  Distilleries,  Inc.,  in  the  Dis¬ 
trict  Court  of  the  United  States  for  the  District  of  Colo¬ 
rado,  brought  in  March,  1942,  charged  a  conspiracy  to  fix 
retail  prices  in  the  sale  of  liquor  in  Colorado.  The  indict¬ 
ment  was  returned  against  twenty-nine  corporations  and 
fifty-four  individuals.  Nineteen  of  the  corporations,  among 
them  Frankfort  Distilleries,  Inc.,  were  engaged  in  the  pro- 
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duction  of  alcoholic  beverages,  eight  were  wholesalers  en¬ 
gaged  in  the  business  in  Colorado  of  purchasing  alcoholic 
beverages  for  resale  to  retailers,  one  was  a  wholesale  asso¬ 
ciation  and  one  a  retail  association.  Some  of  the  individ¬ 
uals  were  employees  or  officers  of  the  defendant  whole¬ 
salers,  and  others  were  engaged  in  retail  sales  and  dis¬ 
tribution.  In  addition  to  Frankfort  Distilleries,  Inc.,  the 
parties  included  National  Distillers  Products  Corporation, 
Brown  Forman  Distillers  Corporation,  Hiram  Walker,  Inc., 
Schenley  Distillers  Corporation,  Seagram  Distillers  Cor¬ 
poration,  McKesson  &  Roberts,  Inc.,  Colorado  Package 
Liquor  Association,  Inc.,  Waterfill  &  Frazier  Distillery 
Company,  Ben-Burk,  Inc.,  Glenmore  Distilleries  Company, 
Inc.,  National  Distillers  Products  Corporation,  D.  J. 
Bielzoff  Products  Company,  American  Distilling  Company, 
Somerset  Importers,  Ltd.,  East-Side  Winery,  Davis 
Brothers,  Inc.,  Colorado  Beverage  Company,  Colorado  Al¬ 
cohol  Company,  and  others.  It  is  apparent  that  the  indict¬ 
ment  was  in  the  nature  of  a  class  suit  and  that  all  of  the 
major  United  States  distillers  were  involved.  It  is  also  ap¬ 
parent  from  examination  of  the  indictment  that  the  dis¬ 
tillers  were  made  parties  solely  because  they  were  com¬ 
pelled  by  the  wholesalers  and  retailers  to  enter  the  allegedly 
illegal  contracts,  which  actually  were  consummated  in  the 
belief  that  they  were  in  conformance  with  and  required  by 
the  Fair-Trade  laws  of  Colorado  and  other  states.  The 
indictment  charged  that  the  wholesalers,  the  wholesalers 
association,  and  certain  retailers  did  “induce  and  compel 
producers  (Frankfort  Distilleries,  Inc.  and  others)  to  en¬ 
ter  into  such  producer-wholesaler  fair-trade  contracts  and 
adopt  forms  of  such  fair-trade  contracts  acceptable  to  de¬ 
fendant  wholesalers’’,  etc.  Frankfort  Distilleries,  Inc., 
and  the  other  defendants  pleaded  nolo  contendere  to  the 
charges  and  paid  the  fines  that  were  imposed. 

The  complaint  issued  by  the  Federal  Trade  Commission 
against  Jefferson  Island  Salt  Company,  Inc.,  charged  a 
combination,  formed  in  1935,  to  monopolize  and  suppress 
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competition  in  the  sale  of  salt  by  means  of  price  fixing  ar¬ 
rangements  and  the  exchange  among  producers  of  price 
lists  and  other  information  relative  to  conditions  of  sale. 
Eighteen  salt  companies  and  the  Salt  Producers  Associa¬ 
tion  were  made  respondents.  The  salt  companies  com¬ 
prised  all  the  major  salt  producers  and  included  Avery 
Salt  Company,  Barton  Salt  Company,  Carey  Salt  Company, 
Cayuga  Rock  Salt  Company,  Colonial  Salt  Company,  De¬ 
troit  Rock  Salt  Company,  Diamond  Crystal  Salt  Co.,  Inc., 
International  Salt  Co.,  Jefferson  Island  Salt  Co.,  Inc., 
Hardy  Salt  Company,  Morton  Salt  Company,  Myles  Salt 
Company,  Mulkey  Salt  Company,  Ohio  Salt  Company,  Rug- 
gles  &  Rademaker  Salt  Company,  Saginaw  Salt  Products 
Company,  Union  Salt  Company,  Watkins  Salt  Company, 
Worcester  Salt  Company,  American  Salt  Corporation,  and 
Stevenson  Corporation,  a  corporation,  and  its  officers, 
Charles  R.  Stevenson,  J.  M.  Harrison,  C.  H.  Ferris,  N.  M. 
Ferris,  E.  G.  Ackerman,  A.  H.  Dyer,  R.  E.  Case,  F.  L. 
Sweetser,  W.  R.  Guthrie,  A.  P.  Nonweiler,  S.  M.  Hudson, 
R.  R.  Bliss,  L.  B.  Platt,  Howard  Marvin,  and  D.  N.  Metzger, 
a  partnership  doing  business  under  the  firm  name  of 
Stevenson,  Jordan  and  Harrison.  Similar  to  the  above- 
described  indictment  of  Frankfort  Distilleries,  Inc.,  the  pro¬ 
ceeding  was  a  class  proceeding  brought  by  the  Federal 
Trade  Commission  for  the  purpose  of  testing  the  legality 
of  an  established  trade  practice.  All  of  the  defendants  ad¬ 
mitted  the  allegations  contained  in  the  complaint  and  a 
cease  and  desist  order  was  issued. 

Even  a  casual  reading  of  the  proceedings  involved  in 
these  two  cases2  shows  conclusively  that  they  were  highly 
technical  proceedings  involving  contract  arrangements 
which  had  long  been  considered  legal  and  in  full  compliance 
with  the  law.  In  fact,  the  Attorney  General  of  Colorado 

2  United  States  v.  Colorado  Wholesale  Wine  4"  Liquor  Dealers  Ass  ’n,  Inc. 
et  al,  47  F.  Supp.  160  (D.  Col.  1942) ;  Frankfort  Distilleries ,  Inc.  v.  United 
States,  and  nine  other  cases,  144  F.  (2d)  824  (C.  C.  A.  10th,  1944) ;  United 
States  v.  Frankfort  Distilleries,  Inc.,  324  U.  S.  293  (1945) ;  and,  F.  T.  C. 
Docket  No.  4320;  Salt  Producers  Ass’n  et  al  v.  Federal  Trade  Commission, 
134  F.  (2d)  354  (C.  C.  A.  7th,  1943). 
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submitted  a  brief  amicus  curiae  in  the  Supreme  Court  con¬ 
tending  that  the  liquor  retail  price  arrangements  did  not 
constitute  a  violation  of  federal  law  and  were  entered  to 
conform  -with  the  Fair  Trade  Acts  in  force  in  that  state. 
Similar  evidence  of  good-faith  belief  that  no  violation  of 
law  was  involved  was  presented  in  the  Federal  Trade  Com¬ 
mission  proceeding.  It  is  apparent,  therefore,  that  no  stain 
of  moral  turpitude  or  criminal  intent  can  attach  either  to 
Frankfort  Distilleries,  Inc.,  or  Jefferson  Island  Salt  Com¬ 
pany,  Inc.,  as  a  result  of  these  proceedings. 

In  addition  to  the  fact  that  the  companies  were  only  re¬ 
motely  associated  with  the  violations  involved,  is  the  more 
important  fact  that  neither  Mr.  Brownlee  nor  Mr.  Veene- 
man  was  personally  involved  in  either  of  the  proceedings. 
Neither  was  named  as  a  party  and  their  affidavits  (attached 
hereto  as  Exhibits  1,  2,  3  and  4)  show  that  neither  had  per¬ 
sonal  knowledge  or  connection  with  the  acts  out  of  which 
the  proceedings  arose.  The  affidavits  also  show  that  neither 
Mr.  Brownlee  nor  Mr.  Veeneman  were  connected  with  Jef¬ 
ferson  Salt  Company  in  1935,  at  the  time  the  alleged  com¬ 
bination  in  restraint  of  trade  was  made,  and,  further,  that 
Mr.  Veeneman  was  not  even  connected  with  the  company 
in  1940,  at  the  time  the  complaint  was  filed  by  the  Federal 
Trade  Commission. 

The  existence  of  the  proceedings  gainst  Frankfort  Dis¬ 
tilleries,  Inc.,  and  Jefferson  Island  Salt  Company  was  not 
disclosed  to  the  Commission  by  Mid-America  in  filing  its 
application  or  in  testimony  submitted  at  the  hearing  be¬ 
cause  in  the  first  place  the  existence  of  the  proceedings  did 
not  occur  to  anyone  and  the  information  was  not  called 
for  by  F.  C.  C.  Form  No.  301  or  by  any  question  asked  by 
any  party  at  the  hearing.  In  the  second  place  the  alleged 
violations  would  not  be  relevant,  material,  or  consequential 
to  the  issues  in  the  hearing  or  to  the  comparative  qualifica¬ 
tions  of  the  two  applicants,  their  officers,  directors  and 
stockholders.  Messrs.  Veeneman  and  Brownlee  at  no  time 
were  personally  involved  in  the  matters.  The  Williams- 
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burg  case3  and  the  Mester  case,4  referred  to  by  WINN  in 
its  petition  as  precedents  in  support  of  the  petition  for  re¬ 
hearing,  involved  situations  in  which  individual  partners 
or  stockholders  had  been  parties  to  proceedings  before  the 
Federal  Trade  Commission  and  other  similar  proceedings. 
The  facts  in  those  cases  in  no  way  compare  with  those 
herein  involved.  As  shown,  Messrs.  Brownlee  and  Veene¬ 
man  were  not  parties  to  the  proceedings,  had  no  knowledge 
of  the  facts  in  the  Jefferson  Island  Salt  Company  case, 
were  not  even  associated  with  the  Company  at  the  time 
the  allegedly  illegal  combination  was  formed,  and  had  no 
personal  contact  or  connection  with  the  acts  out  of  which 
the  class  indictment  of  the  distillers,  including  Frankfort 
Distilleries,  Inc.,  arose. 

The  record  herein  clearly  shows  the  superior  qualifica¬ 
tions  of  Messrs.  Brownlee  and  Veeneman  as  officers,  di¬ 
rectors  and  stockholders  of  a  radio  broadcast  licensee.  Mr. 
Brownlee  is  a  director  of  the  Citizens  Fidelity  Bank  and 
Trust  Company,  the  Peerless  Manufacturing  Company,  the 
Theatre  Realty  Company,  all  of  Louisville,  Kentucky,  and 
is  a  member  of  the  Council  of  Commissioners  of  the  Louis¬ 
ville  Community  Chest,  the  Louisville  River  Valley  Club 
and  the  Louisville  Country  Club  (Ex.  2,  Tr.  13).  He  was 
President  of  the  Louisville  Publicity  League  and  partici¬ 
pated  as  a  member  of  the  boards  of  the  various  Red  Cross 
and  other  charitable  organization  drives  (Tr.  12).  During 
the  war  he  served  as  Director  of  Transportation  of  the 
Wrar  Foods  Administration,  as  Deputy  Director  of  the 
Office  of  Economic  Stabilization,  and  with  the  War  Produc¬ 
tion  Board  (Ex.  2).  Mr.  Veeneman  is  one  of  the  leading 
citizens  of  Louisville,  long  active  in  its  civic  and  community 
activities.  He  serves  as  co-adviser  to  the  Louisville  Com¬ 
munity  Chest  and  is  a  member  of  the  board  of  the  Sisters 
of  Charity  of  Nazareth  College  in  Louisville. 

3  In  re  Application  of  Lycoming  County  Broadcasting  Company,  et  dl., 
Docket  Nos.  7425  et  al,  Order  adopted  October  10,  1947. 

4  In  re  Transfer  of  Control  of  Wodaam  Corporation,  Docket  No.  6598, 
March  4,  1946. 
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The  outstanding  qualifications  of  Messrs.  Brownlee  and 
Veeneman,  as  weighed  against  the  circumstances  involv¬ 
ing  the  proceedings  against  and  their  connection  with 
Frankfort  Distilleries,  Inc.  and  Jefferson  Island  Salt  Com¬ 
pany,  Inc.,  compel  a  conclusion  similar  to  that  reached  by 
the  Commission  In  re  Application  of  Abilene  Broadcasting 
Company,  et  al,  Docket  No.  7367  et  al,  decided  October  23, 
1947.  There  charges  of  improprieties  vrere  made  against 
certain  of  the  officers  and  directors  of  one  of  the  applicants. 
Although  the  officers  and  directors  were  personally  in¬ 
volved  in  the  alleged  improprieties,  as  distinguished  from 
the  instant  situation  where  Messrs.  Brownlee  and  Veene¬ 
man  were  not  parties  to  the  proceedings,  the  Commission 
nevertheless  concluded  that  the  alleged  improprieties  were 
not  * 1  sufficient  to  render  them  less  qualified  to  furnish  a 
meritorious  radio  service  in  the  public  interest  than  the 
competing  corporate  applicant  or  the  stockholders  of  such 
competing  applicant.” 

It  follows,  therefore,  that  the  petition  for  rehearing 
should  also  be  denied  because  the  allegedly  newly  discov¬ 
ered  evidence  involving  Frankfort  Distilleries,  Inc.  and 
JefFerson  Island  Salt  Company,  Inc.,  is  irrelevant,  immate¬ 
rial  and  inconsequential  to  this  proceeding  and  would  not 
change  the  result  that  has  been  reached. 

C.  The  petition  for  rehearing  should  also  be  denied  be¬ 
cause  WINN’S  allegations  that  Mid-America  will  not  carry 
out  its  local  program  proposals  are  unfounded. 

A  further  allegation  made  by  WINN  in  support  of  its 
petition  for  rehearing  is  that  Mid- America  does  not  intend 
to  carry  out  its  local  program  proposals.  As  a  corollary, 
WINN  also  alleges  that  American  Broadcasting  Company, 
Inc.,  presently  affiliated  with  WINN,  desires  to  affiliate  with 
the  applicant  that  receives  1080  kc  and  intends  to  offer 
Mid-America  an  affiliation  contract.  WINN  also  alleges 
that  the  option  time  provisions  of  the  ABC  contract  will 
not  permit  an  affiliate  to  devote  as  much  time  to  local  pro- 
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grams  as  proposed  by  Mid- America.  Both  the  allegation 
and  the  inference  drawn  from  its  corollary  are  completely 
unfounded  and  based  on  erroneous  conjecture  and  WINN’s 
inability  to  realize  that  an  adequate  local  program  service 
can  be  supplied. 

The  program  proposals  of  Mid-America  are  described 
in  full  in  the  exhibits  and  oral  testimony  submitted  at  the 
hearing  and  in  other  documents  on  file  in  this  proceeding 
and  no  useful  purpose  would  be  served  at  this  stage  by 
again  setting  them  forth  in  full.  It  is  sufficient  to  repeat 
that  Mid-America’s  purpose  in  applying  for  a  radio  sta¬ 
tion  in  Louisville  is  to  provide  Louisville  and  its  surround¬ 
ing  area  with  a  local  service.  The  officers,  directors  and 
stockholders  of  Mid- America  were  unequivocal  in  their  tes¬ 
timony  that  a  network  affiliation  would  be  accepted  only 
if  it  did  not  interfere  with  local  programming  (T.  78,  86- 
88, 100-101,  103,  109-113,  121-123,  129-130,  131-132,  141-142, 
149-150,  171,  189-190,  207-208,  221-222,  223-225,  236-237, 
238-240).  There  has  been  no  change  in  Mid- America’s  pro¬ 
gram  proposals  and  a  network  affiliation  will  not  be  ac¬ 
cepted  unless  arrangements  can  be  made  to  reserve  ade¬ 
quate  time  for  local  programming  during  all  time  segments 
of  the  day. 

The  Commission’s  attention  is  respectfully  invited  to  the 
affidavit  prepared  by  the  General  Manager  of  WINN  cov¬ 
ering  his  telephone  conversation  of  October  30,  1947,  with 
John  H.  Norton,  Jr.,  Vice  President  in  Charge  of  Station 
Relations  of  American  Broadcasting  Company,  Inc.  The 
affidavit  is  submitted  as  Exhibit  No.  2  in  support  of  the 
petition  for  rehearing.  It  discloses  that  Mr.  Norton  has 
had  no  discussions  with  the  Mid- America  group  and  that 
Mid- America  has  not  approached  him  relative  to  an  affilia¬ 
tion.  The  affidavit  also  discloses  that  American  Broadcast¬ 
ing  Company,  Inc.,  desires  additional  power  in  Louisville 
and  will  seek  to  affiliate  with  the  applicant  that  obtains  1080 
kc.  If  the  option  time  provisions  of  any  contract  that  may 
be  offered  to  Mid- America  by  American  Broadcasting  Com- 
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pany,  Inc.,  or  any  other  network,  interfere  with  its  local 
program  proposals,  Mid- America  has  made  it  clear  that  the 
affiliation  will  not  be  accepted.  The  contentions  of  WINN 
that  Mid-America  does  not  intend  to  carry  out  its  local 
program  proposals  are  completely  unfounded,  therefore, 
and  nothing  would  be  gained  by  further  hearing  in  this 
matter. 

D.  The  petition  for  rehearing  should  also  be  denied  be¬ 
cause  the  alleged  changes  made  by  WINN  in  its  program¬ 
ming,  ownership  and  residences  of  its  stockholders  and  their 
participation  in  station  affairs  constitute  an  attempt  to 
amend  the  application  after  final  decision  has  been  reached . 

WINN  also  requests  that  the  petition  for  rehearing  be 
granted  so  that  it  may  be  permitted  to  show  the  changes  it 
has  made  in  programming  since  the  hearing  and  the  fur¬ 
ther  programming  changes  it  has  decided  to  make  since  re¬ 
lease  of  the  Commission’s  final  decision  denying  its  appli¬ 
cation.  Request  is  also  made  to  show  changes  in  stock 
ownership  accomplished  since  the  issuance  of  the  final  de¬ 
cision  and  to  introduce  further  testimony  allegedly  relevant 
to  the  residence  of  its  principal  stockholder  (Nelle  M. 
Kendrick)  and  her  participation  in  station  operation. 

No  principle  is  better  established  than  that  the  burden  of 
proof  rests  upon  the  applicant  to  make  its  case  prior  to 
the  close  of  the  record  and  the  issuance  of  decision.  See 
Goss  v.  Federal  Communications  Commission,  67  F.  (2d) 
507  ( App.  D.  C.,  1934) ;  In  the  Matter  of  Peter  J.  Caldarone, 
7  F.  C.  C.  212,  214  (1939) ;  In  the  Matter  of  Sweetwater 
Broadcasting  Company,  4  F.  C.  C.  293,  295  (1937) ;  In  the 
Matter  of  East  Texas  Broadcasting  Company,  2  F.  C.  C. 
507,  510  (1936) ;  and  In  the  Matter  of  T.  Yount,  2  F.  C.  C. 
200,  201  (1935).  In  Colorado  Radio  Corp.  v.  Federal  Com¬ 
munications  Commission,  118  F.  (2d)  24  (App.  D.  C.  1941), 
the  United  States  Court  of  Appeals  upheld  the  Commis¬ 
sion  in  refusing  to  reopen  the  record  to  permit  an  applicant 
to  change  its  showing.  The  Court  said: 


14 


“Now  that  the  decision  has  gone  against  it,  the  ap¬ 
pellant  wants  a  chance  to  persuade  the  Commission 
with  a  supplemental  record.  We  cannot  allow  the  ap¬ 
pellant  to  sit  back  and  hope  that  a  decision  will  be  in 
its  favor,  and  then,  when  it  isn ’t  to  parry  with  an  offer 
of  more  evidence.  No  judging  process  in  any  branch 
of  government  could  operate  efficiently  or  accurately 
if  such  a  procedure  were  allowed. 

“There  must  be  an  end  to  determination  and  rede¬ 
terminations.  The  issue  was  crystallized  and  the  rec¬ 
ord  could  have  been  made  before  the  Commission’s 
action.” 

See  also  In  re  Application  of  Columbia  Broadcasting  Sys¬ 
tem,  et  al.,  Docket  Nos.  6024,  etc.,  Memorandum  Opinion 
and  Order  adopted  July  28,  1947,  where  the  Commission 
refused  to  reopen  the  proceedings  to  permit  the  petitioner 
therein  to  supplement  the  record  with  new  evidence  con¬ 
cerning  its  financial  qualifications : 

“It  is  incumbent  upon  the  petitioner  to  establish 
affirmatively  at  the  hearing  its  financial  qualifications 
to  construct  and  operate  the  new  FM  station  proposed 
in  its  application.  As  we  concluded  in  our  decision  of 
June  14, 1947,  we  are  of  the  opinion  that  the  petitioner 
failed  to  sustain  this  burden  of  proof  .  .  . 

“We  are  of  the  opinion  that  petitioner’s  second 
prayer  for  relief,  requesting  that  the  proceeding  be  re¬ 
opened  to  permit  petitioner  to  supplement  the  record 
with  additional  testimony  as  to  financial  qualifications, 
should  also  be  denied.  Reopening  the  record  at  this 
state  of  the  proceeding,  after  hearing,  issuance  of  a 
proposed  decision,  filing  of  exceptions,  oral  argument 
before  the  Commission,  and  issuance  of  a  final  deci¬ 
sion,  would  not  conduce  to  orderly  administration  and 
the  proper  dispatch  of  the  Commission’s  business.” 

The  United  States  Board  of  Tax  Appeals,  confronted 
with  a  similar  request  for  rehearing  in  1927,  pointed  out 
that  the  Board,  except  under  extraordinary  circumstances, 
takes  the  record  as  it  finds  it  and  decides  the  issues  in  ac¬ 
cordance  therewith : 
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“Only  in  this  manner  can  the  Board  discharge  the 
burden  of  deciding  the  many  cases  before  it.  The 
Board  .  .  .  gave  full  and  careful  consideration  to  the 
record  submitted  in  an  earnest  effort  to  decide  the  con¬ 
troversy  as  the  parties  presented  it,  and  it  cannot  now 
open  the  record  and  prolong  the  proceeding  after  full 
opportunity  to  be  heard  has  been  given.”  (9  B.  T.  A. 
433,  434.) 

The  request  of  WINN  to  consider  the  new  program  and 
other  data  also  should  be  denied  because  it  constitutes  an 
attempt  to  amend  its  application  contrary  to  Section 
1.365(a)  of  the  Commission’s  Rules  and  Regulations.  Sim¬ 
ilar  attempts  to  amend  applications  after  hearing  and  de¬ 
cision  have  been  refused  by  the  Commission  in  other  cases. 
See  Memorandum  Opinion  and  Order  In  the  Matter  of 
WJPS,  Inc.,  et  al.,  Docket  Nos.  6921  and  6922,  adopted  Oc¬ 
tober  21,  1947,  where  the  Commission  said : 

“It  is  clear  that  in  the  absence  of  compelling  rea¬ 
sons,  the  Commission  cannot  entertain  material  amend¬ 
ments  to  applications  which  are  filed  after  the  Com- 
misison  has  issued  its  proposed  decision  concerning 
the  applications  involved.  This  is  particularly  so  in  a 
competitive  case  where  the  Commission,  in  making  the 
required  comparisons  between  the  competing  appli¬ 
cants,  has  pointed  to  defects  in  the  plans  or  proposals 
of  one  of  the  applicants  and  has  resolved  the  case  favor¬ 
ably  to  that  applicant.  In  order  best  to  conduce  to  the 
ends  of  justice  and  proper  dispatch  of  the  Commis¬ 
sion’s  business,  we  must  expect  and  require  that  ap¬ 
plicants  adhere  to  the  plans  and  proposals  which  they 
have  made  and  prosecuted  in  the  first  instance.” 

See  also  Proposed  Decision  and  Order  denying  petition  for 
leave  to  amend  In  re  Applications  of  Abilene  Broadcasting 
Company,  et  al.,  Docket  Nos.  7367  and  7483,  adopted  Octo¬ 
ber  23,  1947,  and  Memorandum  Opinion  and  Order  In  re 
Application  of  Chronicle  Publishing  Company,  Inc.,  Docket 
No.  6798,  adopted  August  7,  1947. 

A  further  reason  for  denying  leave  to  reopen  the  record 
for  the  purpose  of  showing  new  program  proposals  and 
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new  data  on  Mrs.  Kendrick’s  residence  and  her  participa¬ 
tion  in  station  affairs,  is  that  the  new  showing,  even  if  per¬ 
mitted,  would  not  change  the  result  that  has  been  reached 
by  the  Commission.  The  program  logs  and  analyses  sub¬ 
mitted  by  WINN  covering  its  programming  during  the 
1947  composite  week  conclusively  show  that  its  new  local 
program  proposals  still  do  not  compare  with  those  of  Mid- 
America.  That  this  has  been  recognized  by  WINN  itself 
is  apparent  from  the  minutes  of  the  meeting  of  the  Board 
of  Directors  on  November  5,  1947,  discussing  the  1947  pro¬ 
gramming,  where  the  statement  appears  that  the  Board 
considers  “still  further  improvements”  to  be  “essential”. 
Similarly,  any  new  evidence  submitted  by  WINN  with  re¬ 
spect  to  the  residence  of  its  principal  stockholder,  Mrs. 
Kendrick,  and  her  participation  in  station  management, 
would  not  change  the  result,  since  the  Commission  has  said 
in  its  final  decision : 

“Although  the  place  of  residence  and  the  extent  of 
participation  in  station  operations  of  a  controlling 
stockholder  are  frequently  important  factors  in  eval¬ 
uating  the  nature  of  the  service  an  applicant  is  likely 
to  render  to  a  community,  in  the  case  of  an  existing 
operation,  such  as  WINN,  we  have  the  even  better 
criterion  of  a  past  performance  upon  which  to  deter¬ 
mine  the  nature  of  prospective  operations.  Hence,  we 
would  not  have  preferred  WINN  in  this  proceeding 
even  if  Mrs.  Kendrick  were  found  to  be  a  Louisville 
resident  actually  participating  in  the  station’s  day  to 
day  operation.” 

The  petition  for  rehearing,  therefore,  should  be  denied. 

E.  The  recent  authorizations  granted  to  two  new  daytime 
only  stations  in  Louisville  are  not  adequate  basis  to  sup¬ 
port  a  petition  for  rehearing. 

The  remaining  argument  made  by  WINN  in  support  of 
its  petition  for  rehearing  is  that  since  the  Commission 
placed  emphasis  in  its  decision  on  WINN’s  failure  to  pro- 


17 


vide,  and  Mid-America’s  proposal  to  provide,  local  pro¬ 
grams,  a  rehearing  should  be  held  to  determine  the  present 
need  for  local  programs  in  the  light  of  the  two  authoriza¬ 
tions  for  daytime  only  stations  in  Louisville  made  since 
the  date  of  the  hearing.  Even  if  it  be  assumed  that  the  two 
new  daytime  stations  will  provide  local  program  service 
not  being  supplied  at  the  time  of  the  hearing,  evidence  of 
the  service  to  be  provided  by  these  stations  would  not 
change  the  result  reached  in  this  case.  The  program  pro¬ 
posals  of  Mid-America  would  still  be  superior  to  those  of 
WINN  and  the  Commission  would  still  be  faced  with  de¬ 
termining  which  applicant  would  be  more  likely  to  serve 
the  public  interest  The  fact  that  other  stations  have  been 
added  to  Louisville  since  the  hearing  does  not  detract  from 
the  fact  that  WINN  has  failed  to  provide  a  worthy  local 
program  service  and  the  further  fact  that  the  Commission 
has  reason  to  believe  that  Mid- America  will  provide  a  ser¬ 
vice  superior  to  that  proposed  by  WINN.  The  showing  of 
new  local  service  by  other  recently  authorized  stations 
would  not  change  the  result  that  has  been  reached  and  the 
petition  for  rehearing  should  be  denied. 

F.  Additional  reasons  for  denying  the  petition  for  re¬ 
hearing. 

Additional  reasons  for  denying  the  petition  for  rehear¬ 
ing  are  that  reopening  of  the  record  at  this  stage  would 
be  contrary  to  public  interest  and  the  proper  function  of 
adjudication,  since  it  will  delay  the  time  (already  7%  years 
delayed)  when  Louisville  will  obtain  additional  broadcast 
service ;  a  grant  of  the  petition  would  result  in  the  Commis¬ 
sion  being  overwhelmed  with  demands  for  new  hearings  as 
often  as  unsuccessful  applicants  thought  of  new  evidence  or 
argument,  or  desired  to  rehash  old  arguments  or  keep  new 
stations  off  the  air;  and  there  are  other  grounds  in  the 
record,  in  addition  to  those  cited  in  the  decision  on  which 
the  Commission  could  have  based  its  decision  granting  the 
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application  of  Mid- America,  and,  consequently,  a  rehearing 
would  not  change  the  result  that  has  been  reached. 

in. 

The  Petition  fob  Fubtheb  Obal  Abgument  Should  be 

Denied. 

Two  grounds  are  urged  by  WINN  in  support  of  its  re¬ 
quest  for  additional  oral  argument. 

a)  That  it  is  “ mandatory’ ’  that  at  least  four  members 
(a  quorum)  of  the  Commission  who  are  to  participate  in 
deciding  a  case  be  the  same  members  who  heard  oral  argu¬ 
ment  in  the  case. 

1  b)  That  “justice  and  fairness  in  the  application  of  ad¬ 
ministrative  process”  require  further  oral  argument. 

A.  Neither  the  Communications  Act  nor  the  principles  of 
law  governing  administrative  hearings  require  further  oral 
argument . 

The  contention  that  further  oral  argument  is  required  as 
a  matter  of  law  is  based  upon  an  erroneous  interpretation 
of  Sections  4(h)  and  409 (a)  of  the  Communications  Act  and 
upon  a  misconception  of  the  elements  of  a  full  and  fair 
hearing  in  administrative  proceedings. 

The  requirements  of  Section  409(a)  were  fully  satisfied 
when  five  Commissioners  heard  oral  argument  on  April  24, 
1947.  This  oral  argument  was  supplemented  by  extensive 
briefs  filed  by  both  parties.  This  proceeding  was  brought 
to  a  complete  and  final  termination  when  four  of  the  fiye 
Commissioners  -who  heard  the  oral  argument  [and  these 
four  constituted  a  quorum  of  the  Commission — Section 
4(h)]  subsequently  voted  unanimously  to  grant  the  Mid- 
America  application. 

The  instant  petition  for  rehearing  is  filed  by  Kentucky 
Broadcasting  Corporation  under  Section  405  of  the  Act. 
By  its  express  terms  Section  405  refers  to  a  rehearing  of  a 
case  which  has  been  determined  finally.  Without  the  spe- 


19 


cial  order  of  the  Commission,  the  permittee  herein  must 
proceed  with  construction. 

Section  405  permits  the  Commission  to  take  another  look 
at  the  final  decision  in  this  proceeding  and  to  grant  a  re¬ 
hearing  if  sufficient  reason  therefor  be  made  to  appear.  It 
is  entirely  immaterial  who  sat  on  the  action  being  scrutin¬ 
ized.  The  Communications  Act  specifically  provides  that 
“No  vacancy  in  the  Commission  shall  impair  the  right  of 
the  remaining  Commissioners  to  exercise  all  the  powers  of 
the  Commission”  [Section  4(c)].  Throughout  the  Act  pro¬ 
vision  is  made  for  temporary  service  on  boards,  or  for 
temporarily  carrying  on  the  functions  of  the  Commission 
[See,  e.g.,  Section  5(a)].  The  entire  functioning  of  the 
Federal  Radio  Commission  was  transferred  over  to  the 
Federal  Communications  Commission  without  impairment 
[Section  604(h) ] .  In  this  case  a  quorum  of  the  Commission 
heard  the  oral  argument,  and  a  quorum  of  the  Commission 
made  the  final  decision.  That  is  all  that  Sections  4(h)  and 
409(a)  require. 

An  argument  similar  to  that  here  made  by  WINN  was 
raised  before  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  in  Eastland  Company  v.  Federal 
Communications  Commission,  92  F.  (2d)  467  (App.  D.  C. 
1937),  cert.  den.  302  U.  S.  735  (1937).  There,  the  appellants 
contended  that  they  were  entitled  to  have  their  case  passed 
upon  by  the  identical  members  of  the  Commission  who  sat 
at  the  presentation  of  the  evidence  in  the  case,  and  that  the 
procedure  followed  amounted  to  a  denial  of  a  lawful  hear¬ 
ing  and  trial  of  the  case  inasmuch  as  two  of  the  three  mem¬ 
bers  who  reached  the  decision  did  not  hear  the  oral  testi¬ 
mony.  [The  instant  case  does  not  involve  this  point,  as 
four  of  the  five  Commissioners  who  heard  oral  argument 
pursuant  to  Section  409(a),  constituted  the  quorum  of  the 
Commission  who  finally  granted  the  Mid-America  appli¬ 
cation.]  The  Court  held  that  it  is  not  feasible  to  require 
that  oral  testimony  must  be  heard  by  all  the  Commissioners 
who  will  decide  the  case  and,  therefore,  if  one  hears  the 
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testimony  and  the  others  read  the  record,  their  decision  is 
not  invalid.  The  Court  said : 

“It  is  plain  that  much  of  the  testimony  in  such  cases 
must  be  received  by  the  Commission  in  stenographic 
reports,  inasmuch  as  the  Commission’s  jurisdiction  ex- 
!  tends  throughout  the  entire  country  and  it  would  often 
be  very  expensive  for  witnesses  to  come  to  Washing¬ 
ton  to  testify  orally  and  impossible  for  the  Commission 
personally  to  go  to  various  parts  of  the  country  to 
hear  oral  evidence.  See  Garden  City  Feeder  Co.  v. 
Commissioner  of  Internal  Revenue  (C.  C.  A.)  75  F. 
(2d)  804 ;  Van  Buren  Water  Co.  v.  Van  Buren,  152  Ark. 
83,  237  S.  W.  696;  State  ex  rel  American  Telechronom¬ 
eter  Co.  v.  Baker ,  164  Wash.  483,  2  P.  (2d)  1099,  1105; 
Union  Public  Service  Co.  v.  Corporation  Commission, 
140  Kan.  722,  37  P.  (2d)  1010.”  (p.  470.) 

In  the  Telechronometer  case  cited  above,  the  following 
statement  appears : 

“The  members  of  the  department  who  made  the  or¬ 
der  .  .  .  were  the  lawfully  constituted  department  of 
public  wmrks,  they  had  before  them  the  entire  record, 
and  it  was  their  duty  to  enter  such  order  thereon  as  in 
their  opinion  was  proper  . . .  The  fact  that  changes  took 
place  in  the  personnel  of  the  department  during  the 
course  of  the  hearing  avails  respondent  nothing  in  its 
attack  upon  the  order  which  is  the  basis  of  tins  pro¬ 
ceeding.”  2  P.  (2d)  at  1105. 

Other  decisions  reaching  the  same  result  are  Inland 
Steel  Co.  v.  National  Labor  Relations  Board,  105  F.  (2d) 
246  (C.  C.  A.  7th,  1939) ;  United  States  v.  Corsi,  55  F.  (2d) 
360  (S.  D.  N.  Y.  1932) ;  United  States  v.  Standard  Oil  Co.  of 
Calif.,  20  F.  Supp.  427  (S.  D.  Cal.  1937) ;  In  the  Matter  of 
International  Paper  and  Power  Company,  2  S.  E.  C.  792 
(1937),  reversed  on  other  grounds;  Lawless  v.  Securities 
and  Exchange  Commission,  105  F.  (2d)  574  (C.  C.  A.  1st, 
1939).  United  States  v.  Corsi,  supra,  held  that  a  member 
6f  a  Board  of  Special  Inquiry  hearing  a  Chinese  exclusion 
case,  is  competent  to  act  if,  becoming  a  member  of  the 
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Board  after  the  witnesses  have  testified,  he  familiarizes 
himself  with  the  record  in  the  case  by  examining  all  the 
testimony  and  papers.  In  the  Matter  of  International 
Paper  and  Power  Company,  supra,  involved  a  case  in  which 
rehearing  was  requested  on  the  ground  that  the  Commis¬ 
sion’s  order  was  “not  acted  upon,  considered  or  issued  by 
a  majority  in  number  of  the  members  of  the  Commission, 
or  even  a  majority  of  those  Commissioners  who  heard  or 
took  part  in  these  proceedings.”  The  hearing  had  been 
attended  by  four  Commissioners,  three  of  whom  were  pres¬ 
ent  at  the  meeting  where  the  findings  of  fact  and  order  were 
adopted.  Two  of  the  three  voted  for  the  findings  and  or¬ 
der,  and  one  against.  Of  the  two  who  voted  for  the  order, 
one  resigned  prior  to  the  petition  for  rehearing.  The  Com¬ 
mission  held  that  even  if  the  order  “were  now  up  for  de¬ 
cision  by  the  three  Commissioners  participating  in  the  dis¬ 
position  of  this  application  for  rehearing,  it  would  fail  of 
passage  by  two  votes  to  one,  nevertheless,  in  the  circum¬ 
stances  already  detailed  it  is  our  unanimous  opinion  that 
the  petition  for  rehearing  ought  to  be  denied.” 

G.  Further  oral  argument  would  be  opposed  to  justice 
and  fairness  in  the  administrative  process. 

WINN  also  contends  that  further  oral  argument  is  re¬ 
quired  by  “justice  and  fairness  in  the  application  of  the 
administrative  process.”  The  opposite  conclusion  is  true. 
Mid- America’s  application  has  been  on  file  more  than  7% 
years.  The  applications  were  heard  in  a  consolidated  pro¬ 
ceeding  during  April,  1946,  more  than  18  months  ago.  On 
January  20,  1947,  the  Commission  released  its  proposed 
decision  in  which  all  members  of  the  Commission  unani¬ 
mously  proposed  to  grant  the  application  of  Mid- America 
and  to  deny  that  of  WINN.  Exceptions  to  the  proposed 
decision  were  filed  by  WTNN  on  February  10,  1947,  and 
oral  argument  was  heard  before  five  Commissioners  on 
April  24,  1947.  On  May  5,  1947,  at  the  Commission’s  re¬ 
quest,  the  parties  submitted  briefs  covering  the  issues 


22 


raised  in  the  case.  Thereafter,  on  October  24,  1947,  the 
Commission  released  its  final  decision,  again  unanimously 
granting  the  application  of  Mid  -America  and  denying  that 
of  WINN.  Four  of  the  five  Commissioners  who  heard  oral 
argument  (the  other  having  resigned  in  the  interim  period) 
voted  in  favor  of  Mid- America — a  quorum  of  the  Commis¬ 
sion  under  4(h)  of  the  Act.  WINN  has  had  the  opportunity 
of  a  full  and  complete  hearing,  of  a  proposed  decision,  of 
filing  exceptions  to  the  proposed  decision,  of  oral  argument 
on  the  proposed  decision,  of  submitting  a  brief  on  the  pro¬ 
posed  decision,  and  of  a  final  decision.  Further  oral  argu¬ 
ment  would  be  useless  and  will  only  result  in  delay  and 
react  to  the  advantage  of  WINN,  which  has  everything  to 
gain  and  nothing  to  lose  by  postponing  as  long  as  possible 
the  initiation  of  a  new  service  in  Louisville.  Under  the 
circumstances,  “justice  and  fairness  in  the  application  of 
administrative  process”  require  that  further  oral  argument 
be  refused. 

Wherefore,  it  is  respectfully  requested  that  the  petition 
for  rehearing  and  the  request  for  further  oral  argument  be 
denied. 

Respectfully  submitted, 

Mm- America  Broadcasting  Corporation 

By  /s/  Andrew  G.  Haley 

By  /s/  James  A.  McKenna,  Jr. 

By  /s/  Charles  E.  Thompson 
1703  K  Street,  N.  W. 
Washington  6,  D.  C. 

Its  Attorneys 


November  24,  1947. 
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Exhibit  1. 

AFFIDAVIT. 

State  of  Kentucky,  County  of  Jefferson,  ss : 

Affiant  William  H.  Veeneman  states  that  the  indictment 
of  the  Frankfort  Distilleries,  Incorporated  in  the  District 
Court  of  the  United  States  for  the  District  of  Colorado  in 
March  1942,  referred  to  in  the  Petition  for  Rehearing,  was 
an  indictment  of  the  Colorado  Wholesale  Wine  and  Liquor 
Dealers  Association,  a  large  number  of  distilleries  whose 
product  was  sold  in  Colorado,  as  well  as  a  large  number 
of  wholesalers  and  retailers  of  liquor  doing  business  in 
Colorado.  Affiant  states  that  he  had  no  personal  contact 
or  connection  with  the  acts  out  of  which  the  indictment 
arose;  that  he  has  been  informed  by  counsel  that  said  in¬ 
dictment  involved  charges  of  technical  violations  of  the 
anti-trust  acts,  and  that  said  indictment  charges  that  the 
wholesalers  and  the  wholesalers’  association  and  certain 
retailers  did  “induce  and  compel  producers  to  enter  into 
such  producer-wholesaler  fair-trade  contracts  and  adopt 
forms  of  such  fair-trade  contracts  acceptable  to  defendant 
wholesalers,  etc.” 

Affiant  states  that  from  1942  to  January  1,  1944,  Frank¬ 
fort  Distilleries,  Incorporated  was  represented  in  legal  mat¬ 
ters  by  its  general  counsel,  Allen,  McElwain,  Dinning  & 
Clarke,  which  later  became  the  firm  of  Allen,  McElwain, 
Dinning,  Clarke  &  Ballantine.  Affiant  states  that  the  said 
Clarke  in  said  firm  is  the  same  Oldham  Clarke  whose  affi¬ 
davit  is  filed  with  the  Petition  for  Rehearing  herein,  and  he 
is  a  director  and  attorney  for  the  Kentucky  Broadcasting 
Corporation. 

Affiant  further  states  that  in  the  said  Colorado  proceed¬ 
ings  and  in  subsequent  appeals  thereof  to  the  United  States 
Circuit  Court  of  Appeals  and  to  the  Supreme  Court  of  the 
United  States,  Frankfort  Distilleries,  Incorporated  was 
represented  by  its  general  counsel,  Allen,  McElwain,  Din- 


24 


ning  &  Clarke,  and  such  other  counsel  as  that  firm  selected, 
and  that  said  Allen,  McElwain,  Dinning  &  Clarke  were  in 
full  possession  of  all  facts  known  to  the  officers  and  direc¬ 
tors  of  Frankfort  Distilleries,  Incorporated ;  and  that  there¬ 
fore  the  said  Oldham  Clarke,  director  of  and  attorney  for 
the  Kentucky  Broadcasting  Corporation,  was  fully  ac¬ 
quainted  with  the  facts  long  prior  to  the  April  22,  1946 
hearing  in  this  case.  Affiant  files  herewith,  as  part  of  this 
affidavit,  photostatic  copies  of  correspondence  between  the 
Frankfort  Distilleries,  Incorporated  and  Allen,  McElwain, 
Dinning  &  Clarke  showing  their  knowledge  of  the  Colorado 
proceedings. 

Affiant  further  files  as  an  exhibit  with  this  affidavit  as 
part  hereof,  excerpts  from  the  brief  which  its  counsel  filed 
in  the  United  States  Circuit  Court  of  Appeals,  which  ex¬ 
cerpts  are  as  follows: 

“Participating  Under  Duress. 

“In  fact  the  only  specific  charge  in  the  entire  indict¬ 
ment  as  to  the  producers  is  that  they  were  ‘compelled’ 
to  agree  to  contracts  which  fixed  excessive  and  noncom¬ 
petitive  prices.  There  is  no  case  holding  that  one  who 
is  ‘compelled’  to  do  something  is  guilty  of  a  conspiracy. 
How  can  one  be  a  party  to  a  conspiracy  to  compel  him¬ 
self  to  do  something?” 


“Conclusion. 

“Theodore  Roosevelt  once  said  ‘guilt  is  personal’. 
This  indictment  has  placed  upon  eighty-three  defen¬ 
dants,  fifty-four  of  whom  are  individuals,  the  onus  of 
a  crime.  Each  one  of  them  is  entitled  to  sufficient  in¬ 
formation  to  enable  him  personally  to  defend  himself. 

1  The  modern  practice  is  to  find  an  indictment  against  a 
large  number  of  people — literally  a  mob.  People  are 
indicted  by  classes,  in  groups,  and  in  squadrons.  It  is 
impossible  for  the  individual  to  identify  the  specific 
offense  with  which  he  is  charged  to  say  nothing  of  iso¬ 
lating  from  a  mass  of  documentary  evidence  the  items 
which  affect  him  and  on  which  the  Government  relies. 
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1  *  The  basis  of  American  institutions  has  always  been 
said  to  be  the  rights  of  the  individual.  In  a  situation 
such  as  that  presented  by  this  indictment,  he  is  lost. 
He  is  carried  along  with  the  crowd  and  even  though  he 
were  entirely  innocent  he  could  easily  be  convicted  just 
because  he  has  been  caught  up  in  the  machine  by  reason 
of  some  connection,  perhaps  casual,  that  he  has  had 
with  somebody  else. 

“It  is  submitted  that  unless  an  individual  can  be  so 
specifically  charged  that  he  knows  with  certainty  the 
accusations  with  which  he  is  faced,  he  is  the  victim  of 
obvious  injustice.  Any  accusation  which  does  not  con¬ 
form  to  the  requirements  of  certainty,  distinctness,  and 
clarity  is  fundamentally  lacking  in  soundness. 

“No  single  defendant  in  this  case  can  read  the  indict¬ 
ment  and  determine  therefrom  one  specific,  definite  fact 
with  reference  to  himself.  Nor  can  this  court.  Be¬ 
cause  no  such  facts  are  stated.  The  indictment  is  noth¬ 
ing  but  a  maze  of  generalizations. 

“We  have  not  yet  reached  the  stage  in  this  country 
where  people  are  indicted,  convicted  and  punished  en 
masse.  The  attempt  is  sometimes  made,  as  in  this  case. 
If  this  indictment  is  good,  it  will  be  almost  impossible 
to  draft  a  bad  one. 

“Respectfully  submitted,” 

/s/  William  H.  Veeneman 

Subscribed  and  sworn  to  before  me  this  20th  day  of  No¬ 
vember,  1947. 

/s/  Marie  A.  Keane 

Notary  Public, 

Jefferson  County,  Kentucky 

My  commission  expires  the  14th  day  of  February,  1948. 
(Seal) 
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Copy 

FRANKFORT  DISTILLERIES,  INCORPORATED 
EXECUTIVE  OFFICES,  LOUISVILLE,  KY. 
DISTILLERIES,  LOUISVILLE,  BALTIMORE 

July  13, 1943 


Allen,  McElwain,  Dinning  &  Clarke 
Kentucky  Home  Life  Building 
Louisville,  Kentucky 

Gentlemen : 

As  our  fiscal  year  ended  June  30,  and  as  required  by 
the  auditors,  will  you  please  write  us,  stating  if  there  were 
any  claims,  law  suits,  etc.,  outstanding  as  of  that  date, 
giving  your  estimates  as  to  the  amounts  of  the  liabilities, 
if  any.  This  should  cover  Frankfort  Distilleries,  Incorpo¬ 
rated,  and  its  subsidiaries,  Frankfort  Bottling  &  Ware¬ 
house  Company,  Bonded  Storage  Company,  Advertisers 
Service,  Inc.,  and  Pharma-Craft  Corporation. 

Very  truly  yours, 

Frankfort  Distilleries,  Incorporated 
By  /s/  H.  0.  Hincks 

HOH  :E  JK 
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Copy 

LAW  OFFICES 

ALLEN,  MCELWAIN,  DINNING  &  CLARKE 
KENTUCKY  HOME  LIFE  BUILDING 
LOUISVILLE,  KENTUCKY 

Telephone  Wabash  2315 

Anthony  J.  Carroll 
Lafon  Allen 

Henry  E.  McElwain,  Jr. 

Thomas  A.  Ballantine 
J.  Donald  Dinning 
Oldham  Clarke 


James  M.  Cnneo 
W.  Palmer  Van  Arsdale 
Bertram  C.  Van  Arsdale 

Jnly  22, 1943. 

Humphrey  Robinson  &  Co., 

200  Columbia  Building, 

Louisville,  Ky. 

Gentlemen : 

Pursuant  to  request  of  Frankfort  Distilleries,  Incorpo¬ 
rated,  we  give  you  the  following  information  in  respect 
to  pending  suits  and  actions  against  this  company: 

United  States  v.  Colorado  Wholesale  Wine  &  Liquor  Deal¬ 
ers,  et  al. 

This  is  the  same  criminal  indictment  reported  in  our 
letter  of  August  25, 1942.  Since  that  date  one  of  the  counts 
has  been  dismissed  so  that  the  maximum  liability  against 
the  company  and  its  Colorado  representative,  Earl  N.  Whit- 
acre,  would  be  $5000  each  or  a  total  of  $10,000.  It  is  ex¬ 
pected  that  pleas  of  “not  guilty”  heretofore  entered  by  all 
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of  the  defendants  will  be  withdrawn  and  pleas  of  “nolo 
contendere”  will  be  substituted;  that  fines  will  be  imposed 
by  the  court  probably  on  or  about  July  28th.  It  has  then 
been  agreed  that  the  defendants  will  take  an  appeal.  If  the 
case  is  affirmed  the  fines  will  stand  and  if  the  case  is  re¬ 
versed  the  fines  will  be  returned. 

All  other  civil  actions  of  which  we  have  any  record  may 
be  considered  as  having  been  finally  terminated  or  to  have 
become  dormant  and  hence  do  not  appear  to  involve  prob¬ 
ability  of  financial  liability. 

The  foregoing  summary  does  not  refer  to  any  pending 
litigation  involving  trademarks,  winch  litigation  does  not 
involve  any  claim  of  pecuniary  liability  against  the  com¬ 
pany. 

We  have  no  record  of  any  pending  litigation  against 
Bonded  Storage  Company,  Frankfort  Bottling  &  Ware¬ 
house  Company,  Advertisers  Service,  Inc.,  or  Pharma- 
Craft  Corporation,  which  involves  liability  of  said  compan¬ 
ies. 

Trusting  the  foregoing  is  satisfactory  for  your  purposes, 

Very  truly  yours, 

Allen,  McElwain,  Dinning  &  Clarke 

HEM :  J : 

cc :  Mr.  Hincks. 
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Copy 

LAW  OFFICES 

ALLEN,  MCELWAIN,  DINNING  &  CLARKE 
KENTUCKY  HOME  LIFE  BUILDING 
LOUISVILLE,  KENTUCKY 

Telephone  Wabash  2315 

Anthony  J.  Carroll 
Lafon  Allen 

Henry  E.  McElwain,  Jr. 

Thomas  A.  Ballantine 
J.  Donald  Dinning 
Oldham  Clarke 


James  M.  Cuneo 
W.  Palmer  Van  Arsdale 
Bertram  C.  Van  Arsdale 

October  29,  1943. 

Re:  U.  S.  v.  Colorado  Wholesale  Wine  &  Liquor  Dealers 

Ass’n. 

Frankfort  Distilleries,  Inc., 

Louisville,  Ky. 

Attention  Mr.  Schoen. 

Gentlemen : 

There  is  enclosed  herewith  letter  from  Pershing,  Bos- 
worth,  Dick  &  Dawson,  together  with  memorandum  of  their 
services  in  the  above  styled  case  from  March  1942  to  Oc¬ 
tober  1, 1943.  This  bill  appears  to  us  to  be  extremely  rea¬ 
sonable  and  we  recommend  its  payment.  If  you  will  send 
us  check  to  cover,  we  will  forward  same  to  Mr.  Bosworth 
in  the  usual  course.  As  you  know,  we  gave  this  firm  per¬ 
mission  to  represent  Fleischman  and  Ben-Burk,  and  this 
resulted  in  a  division  of  their  fee. 
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When  you  can  find  time  to  do  so,  we  suggest  you  discuss 
this  case  with  Mr.  Friel.  As  Seagram  is  also  a  party  to 
this  action  they  may  feel  that  the  further  services  of  Mr. 
Bosworth’s  firm  could  be  dispensed  with  and  all  this  rep¬ 
resentation  turned  over  to  their  own  attorneys.  At  least 
it  is  a  matter  to  which  they  should  give  some  consideration. 

Very  truly  yours, 

/s/  He  net  E.  McElwain,  Jb. 

Encs. 

HEM  :J : 


Copy 


Nov.  29,  1943 


Allen,  McElwain,  Dinning  &  Clarke 
Kentucky  Home  Life  Building 
Louisville,  Kentucky 

j  _ 

Attention:  Mr.  H.  E.  McElwain,  Jr. 

Gentlemen : 

As  requested  by  our  auditors,  Messrs.  Price,  Waterhouse 
&  Co.,  New  York,  will  you  please  write  them  directly,  stat¬ 
ing  if  there  were  any  claims,  law  suits,  etc.,  outstanding 
as  of  the  close  of  business  on  September  30,  1943  and  No¬ 
vember  6,  1943,  giving  your  estimate  as  to  the  amount  of 
the  liabilities,  if  any,  on  those  dates.  This  should  cover 
Frankfort  Distilleries,  Inc.,  and  its  subsidiaries,  Frankfort 
Bottling  &  Warehouse  Company,  Bonded  Storage  Com¬ 
pany,  Advertisers  Service,  Inc.,  and  Pharma-Craft  Corpo¬ 
ration. 

Your  reply  should  be  addressed  to  Mr.  H.  C.  Page,  Rep¬ 
resentative  of  Price,  Waterhouse  &  Co.,  Room  1420,  Ken- 
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tucky  Hotel,  Louisville  2,  Kentucky,  using  the  enclosed 
envelope. 

Please  send  copy  of  your  letter  to  my  attention. 

Yours  very  truly, 

Frankfort  Distilleries,  Incorporated 


By . 

H.  0.  Hincks,  Controller 

HOH/MK 


Copy 

LAW  OFFICES 

ALLEN,  MCELWAIN,  DINNING  A  CLARKE 
KENTUCKY  HOME  LIFE  BUILDING 
LOUISVILLE,  KENTUCKY 

Telephone  Wabash  2315 

Anthony  J.  Carroll 
Lafon  Allen 

Henry  E.  McElwain,  Jr. 

Thomas  A.  Ballantine 
J.  Donald  Dinning 
Oldham  Clarke 


John  R.  Moremen 
James  M.  Cuneo 
W.  Palmer  Van  Arsdale 
Bertram  C.  Van  Arsdale 
L.  M.  Fleischer 
Norvin  E.  Green,  Jr. 

Mr.  H.  C.  Page,  December  2, 1943 

Price,  Waterhouse  &  Co., 

Room  1420,  Kentucky  Hotel 
Louisville  2,  Kentucky 

Dear  Sir: 

In  compliance  with  request  from  Mr.  Hincks,  we  are 
pleased  to  furnish  you  with  the  following  information  with 


32 


regard  to  pending  suits  and  claims  against  Frankfort  Dis¬ 
tilleries,  Incorporated,  and  certain  of  its  subsidiary  com¬ 
panies  : 

United  States  v.  Colorado  Wholesale  Wine  &  Liquor  Deal¬ 
ers  Association,  et  al. 

This  is  an  indictment  charging  violation  of  the  Sherman 
Anti-Trust  Act  brought  originally  in  the  District  Court  of 
the  United  States  at  Denver,  Colorado  against  a  large 
number  of  distillers,  wholesalers  and  retailers  operating 
in  the  State  of  Colorado.  Frankfort  Distilleries,  Incorpo¬ 
rated,  and  Earl  Whitacre,  the  company’s  representative  in 
Colorado,  are  defendants.  The  defendants  originally  en¬ 
tered  pleas  of  “Not  Guilty”  but  after  making  a  stipulation 
with  the  Department  of  Justice  these  pleas  were  withdrawn 
and  pleas  of  “nolo  contendere”  were  substitued  on  behalf 
of  the  corporate  defendants.  A  fine  of  $3000.00  was  assessed 
against  Frankfort  Distilleries,  Incorporated,  and  that  fine, 
together  with  the  sum  of  $250.00,  as  cost  deposit  on  appeal, 
a  total  of  $3250.00,  was  paid  by  the  company. 

The  case  has  been  appealed  to  the  Circuit  Court  of  Ap¬ 
peals  for  the  Tenth  Circuit.  If  the  case  is  reversed  upon 
appeal,  this  fine  may  be  returned.  There  should  be  no  addi¬ 
tional  liability  on  the  part  of  the  company.  However,  the 
cases  of  the  various  individuals  have  not  been  disposed  of 
and  if  the  case  is  affirmed  on  appeal  it  is  possible  that  a 
fine  will  be  imposed  against  Mr.  Whitacre.  It  is  not  be¬ 
lieved  that  any  such  fine  would  be  in  excess  of  $2000,  and 
might  be  considerably  less.  This  case  was  pending  prior 
to  September  30, 1943. 

Orney  George  v.  City  of  Louisville,  et  al: 

This  action  pending  in  Jefferson  Circuit  Court,  Ken¬ 
tucky,  is  a  taxpayer’s  suit  brought  originally  against  the 
City  of  Louisville  and  certain  city  officials  and  Brown,  For¬ 
man  Company,  to  test  the  constitutionality  of  an  Act  of  1938 
limiting  the  tax  rate  on  whiskey  in  cities  of  the  first-class 
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to  $1.25  per  $100  of  valuation.  By  an  amended  petition, 
Frankfort  Distilleries,  Incorporated,  and  all  other  distillers 
having  whiskey  in  storage  in  the  city,  were  made  parties 
defendant.  If  the  plaintiff  is  successful  in  this  action  the 
result  would  be  that  whiskey  in  storage  in  the  City  of 
Louisville  on  various  assessment  dates  after  1938  would  be 
taxable  at  the  regular  city  rate  of  $2.39  or  $2.40  instead  of 
the  $1.25  rate.  It  is  our  impression  that  liability  for  these 
taxes,  not  being  shown  on  the  report  of  Special  Examina¬ 
tion  as  of  September  30,  1943,  is  chargeable  against  the 
$2.00  escrow  fund  created  by  the  stockholders  under  the 
terms  of  the  contract  of  sale.  The  potential  liability  can  be 
determined  only  by  the  application  of  the  higher  tax  rate 
to  the  actual  inventory  on  the  various  assessment  dates. 

Nelson  E.  Banks:  Banks  was  a  former  employee  of  the 
Company  in  New  York.  Upon  termination  of  his  employ¬ 
ment  he  presented  a  claim  against  the  company  of  approxi¬ 
mately  $1200.00,  representing  certain  adjustment  of  ac¬ 
counts  he  claimed  should  be  made  in  his  favor.  This  claim 
is  being  handled  for  the  company  by  Messrs.  Lyon,  Lee  & 
Lyon,  43  Cedar  Street,  New  York  City.  We  have  not  been 
advised  that  any  suit  has  been  actually  filed  on  this  claim 
and  the  estimated  liability  is  nominal. 

We  have  no  record  of  any  other  actions  or  claims  pres¬ 
ently  outstanding  which  appear  to  involve  any  probability 
of  liability.  The  company  has  from  time  to  time  been  in¬ 
volved  in  certain  trademark  litigation,  usually  on  the  plain¬ 
tiff’s  side  of  the  case.  All  of  this  litigation  has  been  han¬ 
dled  for  the  company  by  Mr.  K.  J.  Mawhinney,  Munsey 
Building,  Washington,  D.  C. 

We  have  no  record  of  any  pending  actions  or  claims 
against  Advertisers  Service,  Inc.,  Bonded  Storage  Com¬ 
pany  or  Frankfort  Bottling  &  Warehouse  Company. 

We  are  advised  that  there  are  a  number  of  claims  pending 
against  the  Pharma-Craft  corporation  for  personal  injury. 
None  of  these  claims  is  pending  in  Kentucky.  Mr.  Fountain 


34 


advises  us  that  all  of  these  claims  are  fully  covered  by  in¬ 
surance  and  that  all  of  said  claims  are  being  handled  by 
the  Insurance  Company.  We  have  asked  him  to  obtain 
from  the  Insurance  Company  a  list  of  such  pending  claims 
which  we  will  forward  to  you  when  received.  We  have  been 
advised  that  Mr.  Howell,  Executive  Vice-President  of  the 
Company,  claims  the  right  to  have  additional  stock  issued 
to  him  by  the  Company,  based  upon  a  contract  between 
himself  and  the  company.  This  claim  involves  no  pecuniary 
liability. 

If  any  further  information  is  required  in  regard  to  any 
of  the  foregoing  matters,  please  advise  us. 

Sincerely  yours, 

/s/  Henry  E.  McElwain,  Jr. 

HEM :  J : 
cc:  Mr.  Cornell 
Mr.  Hincks 

Exhibit  2. 

AFFIDAVIT. 

State  of  Connecticut,  County  of  Fairfield,  ss : 

Affiant  James  F.  Brownlee  states  that,  as  to  the  indict¬ 
ment  of  the  Frankfort  Distilleries,  Incorporated,  the  state¬ 
ments  made  in  the  affidavit  of  William  H.  Veeneman  are 
true  and  correct  to  the  best  of  his  knowledge  and  belief. 
Affiant  states  further  that  he  had  no  personal  contact  or 
connection  with  the  acts  out  of  which  the  indictment  arose. 
Affiant  states  further  that  his  instructions  to  the  operators 
of  all  departments  of  Frankfort  Distilleries,  Incorporated, 
in  his  capacity  as  president  of  that  company,  were  at  all 
times  to  take  every  possible  precaution  to  see  that  no  action 
was  taken  which,  technically  or  morally,  might  violate  any 
law  or  regulation  of  the  federal  or  local  governments. 


/s/  James  F.  Brownlee 
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Subscribed  and  sworn  to  before  me  this  22  day  of  No¬ 
vember,  1947. 

/s/  Laurence  M.  Carswall 
Notary  Public, 

Fairfield  County,  Connecticut 

My  commission  expires  the  28th  day  of  January  1948. 
(Seal) 

Exhibit  3. 

AFFIDAVIT. 

State  of  Kentucky,  County  of  Jefferson,  ss: 

Affiant  William  H.  Veeneman  states  that  he  is  not  now 
and  has  never  been  an  officer  of  the  Jefferson  Island  Salt 
Company.  Affiant  further  states  that  he  did  not  become  a 
director  of  said  Jefferson  Island  Salt  Company  until  July 
28, 1942. 

Affiant  further  states  that  in  October  1935,  the  date  upon 
which  an  alleged  combination  in  restraint  of  trade  was 
made,  as  referred  to  in  the  Petition  for  Rehearing,  he  was 
neither  an  officer  nor  director  of  said  Jefferson  Island  Salt 
Company.  Affiant  further  states  that  in  September  1940, 
when  said  complaint  was  filed  by  the  Federal  Trade  Com¬ 
mission  as  alleged  in  the  Petition  for  Rehearing,  he  was 
neither  an  officer  nor  director  of  the  Jefferson  Island  Salt 
Company. 

Affiant  further  states  that  he  has  no  personal  knowledge 
of  the  facts  involved  in  said  complaint. 

/s/  William  H.  Veeneman 

Subscribed  and  sworn  to  before  me  this  20th  day  of  No¬ 
vember,  1947. 

/s/  Marie  A.  Keane 
Notary  Public, 

Jefferson  County,  Kentucky 

My  commission  expires  the  14th  day  of  February,  1948. 
(Seal) 
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Exhibit  4. 

AFFIDAVIT. 

State  of  Connecticut,  County  of  Fairfield,  ss : 

Affiant  James  F.  Brownlee  states  that  he  did  not  be¬ 
come  an  officer,  director  or  stockholder  of  the  Jefferson 
Island  Salt  Company  until  April  12,  1937.  Affiant  states 
that  he  was  neither  an  officer  nor  director  of  said  Jefferson 
Island  Salt  Company  in  October,  1935,  the  date  upon  which 
an  alleged  combination  in  restraint  of  trade  was  made,  as 
referred  to  in  the  Petition  for  Rehearing.  Affiant  further 
states  that  he  has  no  personal  knowledge  of  the  facts  in¬ 
volved  in  said  alleged  complaint. 


/s/  James  F.  Brownlee 

Subscribed  and  sworn  to  before  me  this  22  day  of  No¬ 
vember,  1947. 

/s/  Laurence  M.  Cabswall 
Notary  Public , 

Fairfield  County,  Connecticut 

My  commission  expires  the  28th  day  of  January,  1948. 
(Seal) 
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FEDERAL  COMMUNICATIONS  COMMISSION 

Opposition  to  Supplemental  Bequest  for  Oral  Argument. 

Mid-America  Broadcasting  Corporation  opposes  the 
Supplemental  Request  for  Oral  Argument,  filed  by  Ken¬ 
tucky  Broadcasting  Corporation,  Inc.,  in  the  above-entitled 
proceeding  on  December  31,  1947,  for  the  reason  that  the 
participation  of  ex-Chairman  Denny  in  the  final  decision 
was  in  no  way  illegal  or  improper  and  the  decision  in  no 
way  invalid.  The  Commission’s  order  vacating  the  decision 
in  the  New  York  FM  cases  (Docket  6013,  et  al)  is  not  appli¬ 
cable,  because  in  the  instant  proceeding  a  quorum  of  the 
Commission  heard  oral  argument  and  the  same  quorum 
reached  the  final  decision. 

Further  oral  argument  would  be  opposed  to  justice  and 
fairness  in  the  administrative  process  and  the  proper  dis¬ 
patch  of  the  Commission’s  business. 

Respectfully  submitted, 

Mid- America  Broadcasting  Corporation 

By  /s/  Andrew  G.  Haley 

By  /s/  James  A.  McKenna,  Jr. 

By  /s/  Charles  E.  Thompson 
2nd  Floor 
Duryea  Building 
1101  Connecticut  Avenue,  N.W. 
Washington  6,  D.  C. 

Its  Attorneys 


January  7,  1948 


38 


ADDITIONAL  STATUTE  INVOLVED. 

V* 

Section  402(c)  of  the  Communications  Act  of  1934  (48 
Stat.  1093),  y!  S.  C.  Title  47,  §402 : 

9 

(c)  Such  appeal  shall  be  tak&n  bv  filing  with  said  court 
within  twenty  days  after  the  decision  complained  of  is  ef¬ 
fective,  notice  in  writing  of  said  appeal  and  a  statement 
of  the  reasons  therefor,  together  with  proof  of  service  of 
a  true  copy  of  said  notice  and  statement  upon  the  Com¬ 
mission.  Unless  a  later  date  is  specified  by  the  Commis¬ 
sion  as  part  of  its  decision,  the  decision  complained  of 
shall  be  considered  to  be  effective  as  of  the  date  on  which 
public  announcement  of  the  decision  is  made  at  the  office 
of  the  Commission  in  the  City  of  Washington.  The  Com¬ 
mission  shall  thereupon  immediately,  and  in  any  event  not 
later  than  five  days  from  the  date  of  such  service  upon  it, 
mail  or  otherwise  deliver  a  copy  of  said  notice  of  appeal  to 
each  person  shown  by  the  records  of  the  Commission  to  be 
interested  in  such  appeal  and  to  have  a  right  to  intervene 
therein  under  the  provisions  of  this  section,  and  shall  at 
all  times  thereafter  permit  any  such  person  to  inspect  and 
make  copies  of  the  appellant's  statement  of  reasons  for 
said  appeal  at  the  office  of  the  Commission  in  the  city  of 
Washington.  Within  thirty  days  after  the  filing  of  said 
appeal  the  Commission  shall  file  with  the  court  the  origi¬ 
nals  or  certified  copies  of  all  papers  and  evidence  presented 
to  it  upon  the  application  or  order  involved,  and  also  a  like 
copy  of  its  decision  thereon,  and  shall  within  thirty  days 
thereafter  file  a  full  statement  in  writing  of  the  facts  and 
grounds  for  its  decision  as  found  and  given  by  it,  and  a  list 
of  all  interested  persons  to  whom  it  has  mailed  or  other¬ 
wise  delivered  a  copy  of  said  notice  of  appeal. 


